http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

PETI TI ONER
S. BANERJEE

Vs.

RESPONDENT:
UNI ON CF | NDI A AND CRS

DATE OF JUDGVENT24/ 10/ 1989

BENCH

DUTT, MM (J)
BENCH

DUTT, MM (J)
RANGNATHAN, S.
PANDI AN, S.R. (J)

Cl TATI ON

1990 AIR 285 1989 SCR Supl. (1) 562
1989 SCC_Supl. (2) 486 JT 1989 (4) 547

1989 SCALE (2)941

ACT:

Central Cvil Services (Pension) Rules, 1972: Rule 5(2)
and 48A--Suprene Court enpl oyee--Permtted voluntary retire-
nment with effect fromJanuary 1, 1986--Wether entitled to
claim benefit of para 17.3 of Report of Fourth Central Pay
Comi ssi on.

HEADNOTE

Paragraph 17.3 of Chapter 17, Part Il of the Report of
the Fourth Central Pay Commission entitled Government em
pl oyees retiring during the period-January 1, 1986 to Sep-
tember 30, 1986 to consideration of the entire /dearness
al  owance drawn by them upto Decenber 31, 1985 as  pay for
pensionary benefits. Rule 5(2) of the Central Civil Services
(Pension) Rules, 1972 permts the day on which a GCovernnent
servant retires from service to be treated as his |ast
wor ki ng day. The proviso thereto, however, states that in
the case of a Government servant who retires voluntarily
under Rule 48-A the date of retirement shall be treated as a
non- wor ki ng day.

The petitioner was pernitted to retire voluntarily from
the service of the Registry of the Supreme Court under the
provisions of Rule 48-A of the Rules with effect from the
forenoon of January 1, 1986 by an order dated Decenber 6,
1985. His claimto the benefit of paragraph 17.3 was not
acceded to.

In the wit petition it was contended for the respond-
ents that as in view of the proviso to rule 5(2) of the
Rul es the petitioner was not entitled to the salary for the
day of his retirenent, he was not entitled to the benefit of
par agraph 17. 3.

Allowing the wit petition

HELD: Under paragraph 17.3 of Chapter 17, Part 11 of the
Report of the Fourth Central Pay Comm ssion the benefits
recormended will be available to enpl oyees retiring during
the period, January 1, 1986 to Septenber 30, 1986. 1In the
i nstant case, the petitioner was permtted to retire volun-
tarily fromthe service of the
563
Regi stry of the Suprenme Court with effect fromthe forenoon
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of January 1, 1986. The fact that under the proviso to rule
5(2) of the Rules, the petitioner will not be entitled to

any salary for the day on which he actually retired has no
bearing on the question as to the date of retirement. The
petitioner could not be said to have retired on Decenber 31

1985. It has then to be said that he had retired with effect
from January 1, 1986 and that is also the order of this
Court dated Decenber 6, 1985. He, therefore, comes wthin
the purview of paragraph 17.3 of the recomendati ons of the
Pay Commi ssion. [565A-E]

The respondents to calculate and pay to the petitioner
within three nonths his pension in accordance wth the
recomendati on of the Pay Comm ssion as contained in para-
graph 17.3. [566D]

JUDGVENT:

ORI G NAL JURI SDI CTION: Wit Petition (Gvil) No. 1155 of
1987.

(Under Article 32 of the Constitution of India).

S.P. Malik and Ms. Lalitha Kaushik for the Petitioner

Anil Dev Singh, R Venkataramani, R B. Mshra and M.
A. Subhashini for the Respondents.

The Judgrment of the Court was delivered by

DUTT, J. The petitioner was the Additional Registrar of
this Court. H's nornal date of retirement -was March 31,
1987. He, however, sought for voluntary retirenent from the
service of this Court and on hisapplication in that regard,
the follow ng order dated December 6, 1985 was conmuni cated
to himby the Registrar of this Court:

*“OFFI CE ORDER
The Hon' ble the Chief Justice of

India has accepted the notice of Shri S
Banerjee, Ofg. Additional Registrar (Pernma-
nent Deputy Registrar), seeking vol untary
retirement fromservice under the provisions
of Rule 48A of the Central Civil  Services
(Pension) Rules, 1972, and has permtted him
to retire voluntarily fromthe service of the
Regi stry of the Supreme Court of India wth
effect fromthe forenoon of January 1, 1986."
564

It is clear fromthe order extracted above
that the petitioner was permtted to retire
voluntarily fromthe service of the Registry
of the Supreme Court with effect from the
forenoon of January 1, 1986.

After the retirenent of the petitioner, the Fourth
Central Pay Commission (for short 'Pay Conmission’) gave its
report recommendi ng the revision of salaries and pension of
the CGovernment enployees. It is not disputed that the  above
recomendati ons of the Pay Comm ssion have been accepted by
the Governnent and that the benefit thereof is also avail-
able to the enployees of this Court. Paragraph 17.3  of
Chapter 17 of Part Il at page 93 of the Report of the Pay
Conmi ssion provides as foll ows:

"17.3 In the case of enployees retiring during
the period January 1, 1986 to Septenber 30,
1986, CGovernnent rmay consider treating the
entire dearness all owance drawn by themup to
Decenmber 31, 1985 as pay for pensionary bene-
fits."

The petitioner clainmed the benefit of the reconmendation
of the Pay Conmi ssion as contained in the said paragraph
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17.3, but it was not allowed on the ground that he did not,
as he was not entitled to, draw salary for January 1, 1986
in view of the proviso to rule 5(2) of the Central Cvil
Service (Pension) Rules, 1972, hereinafter referred to as
"the Rules’. Rule 5(2) reads as follows:
"5(2). The day on which a Governnent servant
retires or is retired or is discharged or is
allowed to resign fromservice, as the case
may be, shall be treated as his last working
day. The date of death shall also be treated
as a wor ki ng day.

Provided that in the case of a Cov-
ernment servant who is retired pre-maturely or
who retires voluntarily under clause (j) to
(m of Rule 56 of the Fundanental Rules or
Rul e 48 (or Rule 48-A) as the case may be, the
date of retirement shall be treated as a non-
wor ki ng day. "

At | the hearing of the wit petition, it has also been
vehenently ~urged on behal f of the respondents that as in
view of the proviso to rule 5(2) of the Rules, the date of
retirement of the petitioner should be treated as a non-
working day or, in other words, as the petitioner was not
entitled to the salary for the day of his retirenment, he was
not
565
entitled to the benefit of the recomendation of the Pay
Conmi ssion as contained in paragraph. 17.3 of the report
extracted above.

Under paragraph 17.3, the benefits reconmended will be
avail able to enployees retiring during the period, January
1, 1986 to Septenmber 30, 1986. So the enployees retiring on
January 1, 1986 will be entitled to the benefit under. para-
graph 17.3. The question that arises for our consideration
is whether the petitioner has retired on January 1, 1986. W
have already extracted the order of this Court dated Decem
ber 6, 1985 whereby the petitioner was permitted to retire
voluntarily fromthe service of the Registry of the Suprene
Court with effect fromthe forenoon of January 1, 1986. It
is true that in view of the proviso to rule5(2) ~of the
Rul es, the petitioner will not be entitled to any salary for
the day on which he actually retired. But, in our opinion
that has no bearing on the question as to the date of re-
tirement. Can it be said that the petitioner retired  on
Decenber 31, 19857 The answer must be in the negative.
I ndeed, M. Anti Dev Singh, |earned counsel appearing on
behal f of the respondents, frankly conceded that the peti-
tioner could not be said to have retired on Decenber. 31
1985. It is also not the case of the respondents that the
petitioner had retired fromthe service of this Court on
Decenber 31, 1985. Then it nust be held that the petitioner
had retired wth effect fromJanuary 1, 1986 and that is
al so the order of this Court dated December 6, 1985. |t may
be that the petitioner had retired with effect from the
forenoon of January 1, 1986 as per the said order of this
Court, that is to say, as soon as January 1, 1986 had com
menced the petitioner retired. But, nevertheless, it has to
be said that the petitioner had retired on January 1, 1986
and not on Decenber 31, 1985. In the circunstances, the
petitioner cones within the purview of paragraph 17.3 of the
recomendati ons of the Pay Conmi ssion

After the conclusion of the hearing of the wit peti-
tion, an additional affidavit purported to have been af-
firmed by M. P.L. Sakarwal, the Director (Justice) of the
Department of Justice. In paragraph 8 of the affidavit the
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deponent has craved |l eave of this Court to file this addi-
tional affidavit. It does not appear fromthe copy of the
purported additional affidavit whether it has been affirned
or not inasmuch as no date of affirmation has been nentioned
therein. Be that as it may, a photocopy of the Ofice Meno-
randum dated April 14, 1987 of the Mnistry of Personnel
Public Gievances and Pensions, Departnent of Pensions &
Pensi oners’ Wl fare has been annexed. It is subnmitted in the
additional affidavit that the pension of Government servants
retiring between 1.1.1986 and 30.6.1987 is to be governed in
terms of

566
par agraphs 10.1, 10.2 and 11 of the said Ofice Menorandum
Further, it has been subnmitted that the petitioner had

ceased to be in the enploynent of the Supreme Court wth
effect from 1.1.1986 (F.N.) and, accordingly, the said
Ofice Menmorandum is not applicable to the petitioner.
Paragraph 3.1 of 'the Ofice Menorandum provides, inter alia,
that the revised provisions as per these orders shall apply
to Governnent servants who retire/die in harness on or after
1.1.1986. The said Ofice Memorandumwill, therefore, be
applicable to Governnent servants retiring on 1.1.1986.
There is, therefore, no substance in the contention that the
O fice Menorandum dated April 14, 1987 will not apply to the
petitioner. Be that as it nay, we have already held that the
petitioner had retired with effect from 1.1.1986 and he
cones within the purvi ew of paragraph 17.3 of the recomen-
dations of the Pay Commi ssion

In the circunstances, the wit petition is allowed and
the respondents are directed to calculate and pay to the
petitioner within three nonths fromtoday his  pension in
accordance with the recommendati on of the Pay Commission as
contained in paragraph 17.3 extracted above. There wll,
however, be no order as to costs.
P.S. S Petition all owed.
?
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