IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 06.09.2010
CORAM
THE HONOURABLE Mr.JUSTICE BLIPE DHARMA RAO
THE HCNOURABLE Hr.JAU'B.;XCI K.K.SASIDHARAN
W.P.N0.13225 of 2010
M. Subramani am .« Petitionar
Versus
1. Union of Indie
rep.by Becretary,
Department of Revenue

Ministry of Finance
New Delhi

i

2. The Chairmen w
Central Board of Excige & Custoss
North Block, New Delhi

®

3. The Chief Cosmissioner Central Bxcime
Customs & Hervice Tax, Tamil Nadu Zone
121' Mahatma Gandhi G
Nungansbakkem, Chennei - €00 034

4. The Commisgioner of Central Excise
No.1, Foulkes Compound, Anaimedu
Saleam - 636 0D1

5. The Régistrar
Centrel Administretive Tribunal
Madras Bench, City Civil Court
Buildings, Chennai - 600 104. .. Respondents

PRAYBR: This Writ petition is filed under Article 226 of the
Constitution of India for issuence of & writ of Certiorsrified
Mandapus as steted therein.

For Petitioner ¢ Mr.V.Parthiban
For Respondents: Mr.A.P.Poter Gunasekarsn
for RR.1to 4 ,
RS Court



ORDER .
(he Order of the Court was made by ELIPE DHARMA RAO,J.)

The Writ petition is filed for issvance of a writ of
Certiorerified Mandasus to call for the records of the Central
Administrative Tribunal's order deted 19.4.2010 made in O.A.No.167
of 2009 and quash the same and direct the respondents 1 to 4 to
grant the grade pay of Re.5,400/- and consequential benefits with
effect from 1.1.2008 es per the orders of the Goverament of India
accepting the recosmendations of the Sixth Cantral Pay Commission.

X 2. According to the petitioner, he joined gservice as
Ingpactor of Central Bxcige on 16.01.1992 and ha was yet to be
promoted as Supsrintendent of Centrol Bxcise. The cadre of
Inspector of Central Bxcise was in the pre-reviged pay scale of
R5.6500-10500 end the cadre of the Superintendent of Central
Bxcise was in the pre-révised pay scale of Rg.7500-12000. On
implementation of the SiXth Central Pay Commigsion report, the
Inspectors of Central Bxcige have been placed in Pay Band 2 with a
grade pey of Rz.4200/- and the Suparintendents of Central Excise
have been placed in Pay Bapd Z with a grade pay of Rs.4800/- and a
grade pay of Rs.5,400/- er @ period of four years in the grade
pay of Rs.4800/-. Though the poste of Inspectors of Central
Excige, Preventive Officers and Examiners under the Customs carxy
the same scele and te or less the same level of
responsibilities, the person in the post of Inspector of Central
Bxcise, who is a direct recruit, gets hig first promotion after
long period of sixteen ta twenty years of service, whersas the
persons in the cadre of Preventive Officers and Bxaminers undarx
the Customs Department get their promotion within six to ten yeacs
of gervice in their respective cadres. Pursuant to the
recompandations of the Fifth Central Pay Commission, the Assured
Career Progression Scheme was introduced by the Ministry of
Personnel, Public Grievances and Pensions, Government of India as
per Office Memorandum N0.35034/1/97-Bstt(D) dated 9.8.1999 to
alleviate the griavances of employees, Wwho are stagnating in
service without promotions, whereby the employees are entitled to
two financial upgredations in the 12* and 24™ year of gocrvice
respectively. On the basis of the seid scheme, the pecond
respondent as per letter C.No.IX/3/136/99-Bstt dated 9.9.2003
issued order No.116/2003 granting first financiel upgradation t¢
the petitioner and war granted the pay gcale of the Superintendent
of Central Bxcise with effect from 1.1.2004 in the pay scale of
Rs.7500-250-12000 vide order, dated 11.8.2004 of the Assistant
Copmisgioner of Central BXcise, Ealem. Thereafter, on a careful
consideration of rcco-’o?hu‘.ons of the Eixth Pay Commiseior
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Report with regpect to Group B Officers, on 29.8.2008, Department
of Bxpenditure, Ministry of Finance, Government of India paesed
regolution No.1/1/2008 to the effect that Group B Officers of the
Department of Posts, revenus will be granted grade pay of Re.5400
in Pay band 2 on non-functional basis after four years of regular
service in the grade pay of RS.4800/- in Pay band 2 and the same
was eccepted by the Union Government end notified in the Gazatee
by incorporating them in the Central Civil Bervice (Reviged Pay)
Rules, 2008 with effect from 1.1.2006.

3. The further casze of Patitioner it that he is drawing
the Pay scale of Rs.7500-250-12000 being the pay scale of
Superintendent of Centrsl Bxcise, which is Group B Post under the
Department of Revenue with effect from 1.1.2004 and he is entitled
to the benefite of grade pay of R=.5,400/- w.e.f. 1.1.2008 as por
the resolution of Ministry of Finance dated 29.8.2008. An
Inspector of Central icise, @ Group B Officar under the
Department of Revenue laced in the grade pay ofRg.4800/-
corrasponding to the pre-revised gcale ofRs.7500-12000 on the
first financiel upgradatign under the Assured Career Progression
Scheme becomes entitled for the grade pay ofRs.5400/- after a
pericd of four years of drewing @ grade pay of Re.4800/-. The
Central Board of md‘? and Customs hos elso iesued o
clarification per Letter  F.NO.A.26017/9B/2008-AdIIA  dated
21.11.2008 clarifying that the four years period is to be counted
with effect from the date on which an officer is placed in the pay
scale of Rs.7500-12000. However, the fourth respondent had issuad
an_order dated 16.9,2008 fixing a lesser grade pay of Re.4800/-
instead of Ru.5,400/~ to which the petitioner is entitled to with
effect from 1.1.2008 and contrery to the ACP Scheme end resolution
of Govarnment of India, the Central Board of Bxcise and Customs
has issued another clarification on 11.2.2009 stating that grade
pay ©of Re.5400 nesd not be given to those who aere drawing the
salary of Superintendents by way of financiel upgradation under
ACP. Aggrieved by the smame, the petitionsr filed O.A.No.167 of
2009 befora the Central Adminigtrative Tribunsl, Madrag Bench,
which dismisgsed O.A. on 19.4.2010. Challenging the sasid order, the
present ¥rit Petition is filed.

: 4. Lesrned counsel appearing for the patitionar
submitted that in the resolution of Ministry of Finance,
Department of  Bxpenditure, Government of Indie dated
29.8.2008,Government agreed to grant grade pay of Rs/5400/- in Pay
Band Z to Group B Officers of the Department of Posts, Revenue
efter four years of regular service in Grade Pry of Rs.4800/- and
clarification was issued by the Central Board of BExcise oand
Customs dated 21.11.20 that tha four years period is to bes
counted with effect from the date on which an officer is placed in
the pay scele of Rs$.7500-12000. Howaver, contrary to the
resolution and esrlier clarificetion dated 21.11.2008, the fourth
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respondent passed order dated 16.9.2008 and the same was confirmod
by the Tribunal. )

5. The Tribunsl, by relying upon the clarification,
dated 295.8.2008 of the CGovernment of India, hald that the
petitioner cannot be aequated to tha posts, viz., Incose Tax
Officer/Superintendents, Appraivers, eotc. though he was drawing
the pay scale attached to the gaid posts by virtue of grant of
financisl upgradation in ACP Scheme and therefore, he iz not
entitled to the grade pay of Re.5400/- on the basis thaet ha had
completed four years of regular service in the pay scale of
R8.7500-12000. According to the Tribunal, unless the petitioner is
promoted, he is not entitled for grade pay of Rs.5400/- and he
cannot claim only by virtue of the benefits obtained under ACP
gcheme. 3

. 6. It ig not digpute that the Government of India
vide its resolution, dated 29.8,.2008 granted grade pay of
R3.5400/~ in Pay Band 2 ° non-functionel basis to the Group B
Officers of the Department of Posts, Revenue, etc. who complatad
four years of regular se hce in the grade pay of Re.4800/- in Pay
Band 2. According to the petitioney, he hes already reached the
mmh of M.7500-2507§2000 by way of ACP Scheme on 1.1.2004
vhich im corresponding to tha pay scale of Superintendent of
Central Bxciee (Group B Po¥t) and therefore, on completion of four
years, he is entitled he grade pay of Re.S400/- with effect
from 1.1.2008. In support of hie cleim, the petitioner aleo
relied upon a clarificat izcued by the Central Board of Excise
and Customs in Letter P. -AZE01/98/2008-A4XIA, dated 21.11.2008
clarifying that the four year period is to be counted from the
date on which an officer is placed in the pay scele of Rs.7500-
12000. Mowever, the claim of the petitioner was denied based on
the clarification issued by the Central Board of Excise & Customs,
dated 11.2.2009, wherein, it was clarified that the officers who
got the pre-revised pay-scale of Re.7500-12000 (corrasponding to
grade pay of Re.4800) by wvirtue of financial upgradation under ACP
would not be entitled to the benefit of further non-functional
upgradation to the pzé’uviud pay-scele of Rs.8,000-13,500
( Corresponding to grade pray of Rs.5400) on completion of 4 years

in the pre-revised pay scale of Re.7500-12000.

: 7. We are unable to agree with this claritication given
by the Under Secretary to Government of Indie, since in an sarlier
clarification, dated 21.11.2004 of the Deputy Secretary to

Government of India, it was clerified @s to how the 4 year period |

iz to be counted for the purpose of granting non-functional
upgradation to Group~B cer, i.e. whether the 4-year peripd is
to be counted with offect from the date on which en officer is
placed in the pay scale Of Re.7,500-12000 (pre-revized) or with
effect from 1.1.2006, i.o.}i the date on which the recosmendation of
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the 6™ CPC came into force. It was clarified that the 4-year
period is to be counted with effect from the date onywhich an
officer is placed in the pasy scale of Re.7,500-12000 (pre-
revised) .

8. 7Thus, if an officer has cospleted dJ-years on
1.1.2006 or earlier, he will be given the non-functional
upgradation with effect from 1.1.2006 and if the officar completes
4-year on a date after 1.1.2006, he will be given non-functionasl
upgradation from such date on which he completes 4-year in the pay
scale of Rs.7,500-12,000 (pre-revised), s=since ths petitioner
admittedly completed 4-yesr period in the pay ecale of Rs.7500-
12000 a3 on 1.1.2008, he is entitled to grade pay of Rs.5400/-.
In fact, the Governmant of India, having &accepted the
racommendations of the 6™ Pay Commimasion, iggued a raesolution
dated 29.8.2008 granting grade pay of Re.5400/- to the Group B
officers in pay Band 2 on pon-functionsl basis after four yearsc of
regular service in the ade pay of R=s.4800/- in pay band 2.
Therefore, denial of the samoe benafit to the petitioner based on
the clarification issued the Under Secretary to the Government
wag contrary to the above #aeid clarification end without amending
the rules of the revised. p8y scale, such decision cannot be taken.
Therefore, we are inclined to interfere with the order of the
Tribunael. \

9. Aocordinq).y’.i the Writ Petition is allowed setting
aside the order of the Tribunasl, dated 19.4.2010 passed in
O.A.No.167 of 2009. The respondente are directed to extand the

benefit of grade pay of 5400/~ to the petitionar from 1,1.2008
as per the resolution dated 29.8.2010. No costs.
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