JUDGMENT DATED 31.12.1986

Delivered by Justice K. Madhav Reddy, Chairman,
CAT, Principal Bench, New Delhi

P.N.Kohli & Others vs Union of India
(CWP No. 3855/1982 in High Court, Delhi)
Transferred to CAT, Principal Bench, New Delhi

(TA No. 729/1985)
Sub:Assistant Engineers(Akashvani & Doordarshan Group

‘B’Posts)Recruitment Rules, 1982 notified by Ministry
of I&B vide dated 7.7.1982 1s discriminatory and
violative of Fundamental Rights guaranteed under

Articles 14 & 16 of the Constitution of India.

HELD

That the quota-rota rule of Assistant Engineers
( Akashvani & Doordarshan Group ‘B’ Posts)
Recruitment Rules, 1982
is discriminatory and violative of Fundamental Rights
guaranteed under Articles 14 & 16 of the Constitution.
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The Principal question that arises for
consideratisn in this petition received on transfer from

the Delhi High Court 4is whether the Rule prescribing

differsnt qualifications,lengh of service
in a particular grade or grades and quota for

Promotion for Graduate Engineers and non-Graduate



Engin=2rs in the category of Senlior Engineering
Assistants (SEAs for short) for promotion to the

post of Assistant Engineers (AEs for short) under the
Assistant Engineers (Akashvani and Doordarshan

Group 'B' posts) Recruitment Rules, 1982 (hereinatter
referrea to as tne Rules), in particular, Col, 11 of
tne Schedule to tne Rules is valid, It is challenged
as aiscriminatory and violative of Fundamental

Rights guaranteed under Articles 14 and 16 of the
Constitution of India.

The petitioners who are non=Graduate SEAs pray
for a writ of certiorari to quash the Notification
dated 7.7.82 issued by the Government of India,
Ministry of Information and Broadcasting under which
the above Rules were published and also to quash the
promotion ordergNe. 3/6/8l1-5=-III(Pt. III) dated
19,.8.1582, 24.8,82 and 12/14,3.82 and for a writ

of mandamus not to discriminate between the

petitioners on the one hand and Enginearing

Graduates on the other, in the matter of promotion



to the post of Assistant Engineers and treat the
non-Graduate and Graduate SEAs as egual in all
respects for the purpose of promotion to the
category of Assistant Engineers, By order dated
13.8.82, 101 Senior Engineering Assistants and by
order dated 24,8,82, 14 Senior Engineering Assistants
and by ya2t another order dated 10/14.9.82, 15 Senior
Enjineering Assistants were appointed as Assistant
Engineers in an officlating capacity., The post of
Assistant Engineer is a Central Service Group 'B!
(Gazetted )} Non=-Ministerial post, appointment to
which is based on selection,

The method of recruitment, the age limit and
other qualifications for recruitment to the post
of Assistant Engineers are specified in Columns 5 to 13
of the Schedule to the Rules as Appendices 1, 2 and 3

thereto., The result of the petition turns upon the

Fr
§

interpretation of the Schedule and Appendices which

read as undar:



SCHEDULE
Name of Number Classification Scale of pay Whether selec- Age limit Nnether banefit of added
Post of tion or non=- for direct years of service admissi-
Post selection post recruits ble under Rule 30 of the
Central Civil Service
(Pension JRules, 1982
(1) (2) (3) (4) (5) (6) 6(a)
Assistant MwmmMy Central Service & 650-30-740- Selection Not Not applicable
Engineer Group 'B' 35=-810=-ER=35- applicamle
Gezettea Non- 880=40=1 000
Ministerial EW=40=1200,

#subject to veriation
dependant or worklo~ .

l-.-l_......ﬁ.



Educational and

3

Whether age Period Method of In case of recruit- If a Departmental Circumstancas
other gqualifice- & education- of recruitment ment by promotion/ Promotion Committee in which Union
tions required 3l qualifica proka- whether by deputation/tranzfer, exlsts, what is its Public Service
for direct tions pres=- tion direct re- grades from which composition. Commission 1s to
recruits cribed for 1f any. cruitment or promotion/transfer me consulted in

direct re- by promotim to be made, mak ing

cruits will or by depu- recruitment.

apply in the tation/trans-

case of fer and per=-

promotees, centage of

the vacancies
to be Filled 1in
by various
a ds, 493
(7] (8] (9] M.P_E (Ll) I 2§ Sa
Not Not 2 years By Pr mﬂwwp
applicable applicable promotion mnm o1 4 romotion Group 'B! Consultation
gquota wy selection in partmental Prg- with the
accordance with provi= motion Committes Union Public
sion lald down in Appen= Sarvice

mﬂﬂ L Mn these n:wnmm

4236 of the amotiin
quota on the Basis of
Departmantal qualifying
Exumination conducted

in accoreance with pro-
visions laid down in
Appendix II and Appendix
I1I to these rules,

ote: The inter-seniorl-
y of of ficers who are
salacted undesr the amove
quotas shall ke fixed
on the hasis of rotation
of vac acles 1n the
ratio of 2:3 starting
with che officars
salactad against 40%
promotiosn quota.

l.Chisf Engineer-
Chalrman.

2.An Enginear in
Juniar Adminis=
trative Grade -
Mambar,

3.nrector Personnsl

or Director(A&F)
in Doordarshan or

Ak ashvanl =-Mamker
ote: The Chalrman

and Membars shall
nominated by the

Enginesr=in=Chief,

Akashvanl., The
Chalrman or at
laast one of the
Mambers shall be
from Doordarshan,

Cummission not
necessary while
making selsctlon
for appointmant
to the post.

e



APPENDIX I

(Rul=s 3 and Column 11 of the Schedule)

Promotion by selsction{against 60% Juota)

(1)

(2)

(3)

The promotion by selection shall be made by

the Departme#ntal Promotion C mmittee as provided
in column 12 of the schedule, The eligikility
for consideration tor promotion shall me as
follows:

(a) (i) senior Engineering Assistants with 3
years regular service in the Grade;

(ii) Faiiing (i), akove, senior Engineering
Assistants witn 8 y=2ars regular s2rvice
in the grade of Senior Engineering
Assistant and Enginesring Assistant
combined together; and

() Possessing Dejrze in Electrical/
Electronics/Telacommunication Engineering
or Master's Degree in Physics with
Electronics as a spacial subjzct from
a4 recognised University or equiivalent!

The elijibkility for promotion shall be
determinad as on the lst of January of tae
year in which the Depiartmantal Promotion
Committea mests,

The eligibility list for promotion shall be
prepared as under:-

(a) As on the date of commencezment of thase
Rules, the existing All-India seniority
list would form the basis in relation to
officers included therein.

() In respect of those appointsd to the grade
of Senior Enginzering Assistants thereafter,
the names of officers wi.l be added on
the basis of the dates of their regular
appointment to the grade of Senior
Engineering Assistant, subj2ct to main-
tensnce of their inter-se seniority in
the respective regional cadres, In case
of officers appointed in different
ragions on the same date, the date of
their regular appointment to the grade of
Engine=ring Assistant shall determine
their inter-se-position,
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APPENDIX 11
(Rule 3 and Column 11 of the Scheduls)

Promotion on the basls of Departmental qualifying
examinationg against 40% quota,)

(L) The promotion shall b2 made by Departmental Promotion
Committee as provided in Column 12 of the Schedule,from
All=India list prepared forfthe candidates who pass the
Dapartmental qualifying examination in accordance
with the standard and syllabus prascrided in
Appendix I[I. The examination shall normally be held
once in @ calendar year and the maximum number of
chances which c uld be availed of by a candidate
shall be restricted to three,

(2) The eligibility for appearing in the said Departmental
qualifying examination shall be as follows:=

(a) Senior Enginsering Assistants who have completed
five years of regular service in the grade or ten
yeaars of total regular sarvice as Senior
Engine=ring Assistant and Enginsering Assistant,
n the lst of January of the year in which the
examination is held; and

(#) Possess gualifications prescrib:d for direct re-
cruitment to the post of Enginesring Assistant or
have joined as direct recruit Enginesring
Assistant.

Note: The above eligibility criteria shall be
reviewed after a period of 5 years from
the date of commencement of these rules.

{3) A list of candidates who pass the Departmantal
gqualifying exemination shall me made on the basis
of their seniority in the grade of Senior Enginsering
Assistapt in the same manner as specified in
paragraph 3 of Appendix I. This list will e
considered as eliaibility list for consideration by
the Departmental Prom:ticn Committee for promotion.

(4) The officials who qu.lify in subseguent examinations
wrwld rank junior to the officials who have gualified
in any earlier examinetizn for the purpose of the
list of eligible candiZates for consideration for
promotion by the Depsrtmental Promotion Committee.

Note: After the commencement of these rules, as a one
time excepti'n, the vacancies arising initially
will ke filled, wit out conducting the Departmental
qualifyini examination, -n the Basis of selection
on merit by the Departmental Promotion Comuittee
from the Senior Engineering Assistants who fulfil
the conditions of eligibility for appearing in the
examination mentioned in Paragraph 2 and on the
Basis of All-India seniority list referred to
in sub-paragraph (&) of paragraph 3 of Appendix I.
The number of vacsncies will be estimated on the
pasis of anticipated vacancies within one year
from the said date. The officials so promoted
prior to halding of the first examinations shall have
to pass the prescribed Departmental gualifying
examinaticsn subseguently. Those who fail to
qualify in three attempts shail not be eligible
for further promotion,
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APPENDIX IT1

(Rule 3 and Column 11 of the Schedule)

Standard and syllabus of qualifying Departmental
axamination.

L The subjects for the Departmental qualifying
examinatisn shall be as follows:=

(i) One paper on Broadcasst Engineering of general
standard in 120 marks.

(a) Sound Broadcasting, or
(b) Televisi:zn Broadcasting

(ii) One paper on specialised subjects == 100 marks

(a) Sound Trensmitters and A=riasls, or

(W) Sound Studios, Audio HRecording,Receiving
Centres and outside Broadcasts, or

(c) Television Transmitters andAerials, or

(d) Television studios, Video Recordings,
T.V. Esceivers and ocutside Broadcasts.

(1ii) One paper on general subjects -~ 100 marks

(a) Safety precsutions inciuding first aid
store purchase rules etc, and Fire
Fighting = 50 marks

(@) Principles of power supply system,
Airconditioning and Ventilation and
Diese]l Generators = 50 marks

Note: If a candidate takes paper {i}éa} he will have
to take paperx (ii)(a) or (i1)(m), 4if he takes
(i)(®) then he wiil have to take (ii) (c) or
1ii(d). Paper (iii) will be compulsory.

2. The minimum pass marks for each paper shall be
40% for general candicdates and 35% for the Scheduled
Caste and Scheduled Tribke candidates. For passing

the examination, the minimum marks on aggregate of

3 paper shall ke 50% for general candidates and 45%
for the Scheduled Caste and Scheduled Tribe Candidates,

Je The standard and syllabus of the examination
shall be such as Directorate General(Staff Training
Institute (Technical) of Akashvani may specify from
time to time,
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the
It would be seen from/above that appointment to

of Assistant Engineer
the post/is by way ot prom>tion from the category of
poth Graguate ana non-3raduate 3SEAs, 60% of the
prom>tion quota is by selection in accordance with the
provisions laid down in Appendix I to the Rules and
40% of the promotion quota is by selection on the basis
of Departmental Qualifying Examination conducted in accor=
dance with the provisions laid down in Appendix II and
Appendix III to the Rules. The seniority of officers
who are selected under the above quota is to be fixed
on the basis of rotation of vacancies in the ratio of
2:3 starting with the officer selected against 40%
promotion quota. 60#% of the promotion quota, as laid
down in Appendix I is reservad for those "possessing
Degree in Electrical/Electronics/Tele communication
Enjineering or Master's Degree in Physics with
Electronics as a special subject from @ recognised
University or ejuivalznt®™, Such Graduate
SEAs should have put in either three years regular

service in the grade and if such SEAs are not

available, SZAs with eight ysars regular service
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in the rrade of SE&s and [AS put together are also
glicible. In other words, those SE&s who do not
oosse s a Dearee in Electricel/Electreonies/Telscommuni~
catisn Engineering oF a Mester's Dearve in Physics with
flactronics as a special suhject even after puiting in
the r-auisite lemgth of -ervice in the grade as prescribad
for thosz nossessing such dearees by cleuse (1){a)({i)and ti}{alii]
of A~ endix I to the Rules, are not =ligible to be
considered sgsinst the 60% quota referred to in column 1i(a) for
theposts of AEs. They cen compete onlyv for the 40% of
aosts referrec to in rolumnll{n) of the promotion guota
of Afs provided they fulfil the qualifications prescribed
in A reacdix 1I of the saic Rules. Mon=Gracduste Senfor
Encinesring Assistants may alap qualify for promotion only
saginst the 43% guots reserved for them provided they
heve "completed Five yearr regular service in the grare
or ten years of total requlsr service as Senior Enaineering
Assistant and Enginserirg Assistant’ on the 1st of

of the year
January/in uhich the exsmination is held and possess
qualifications prescribed for direct recruitment to the
post of Engineering Assistent or have joined as direct
recruit Enginesring Assistant 7 For this, they have

to pass a Nepartmentsl guzlifyina Examination of the

Stamdard :nd:wiﬂ#ha syllabgs prescribed in Appendix I1I
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of the $;1:=. &fter the commencem=nt of the ﬂulas’
as a one time excention, the vacancies arising initially
were to bhe fi]lggfuitﬁﬂut conducting the Departmentsl
Juglifying fxa~ination bh the basis of selection on

merit by thes Departmental Promotion Committee from the
senior tngineerino Assistants who fulfil the conditions
of elicibiliiy for arresring in the examination as
mentio=e~ in paracrtech 2 and on the basis of an All-India
Senicrity !ist refarrac to in sub=paragraph (a) of para-

oreph 3 of 4nnendix I. It is not necessary Tor ths

purpozes of this rcace to refer to Appendix III.

Fram the shove Rules, it would be clear that
the prorotior guots of Assista~t Enoins=rs could be
fFilled in frzm cut af the catszonory ef Senior Engineer-
ing Assistsnts, “ow -er, 60% of the promotion quota
is reserves for Sraduste Enginse#s and 40% for non-
Graduyats Senicr Encingaerinc Assistants. Further, while
Trarusts Enoimesrs gualify aftsr puttino in three years
regular services ir the gracde of Senior Engineering
Assista~ts or 2 y2ars regular service in the grade of

3gnior Encincerins 2ssistante and Encimeering Asaistants

ouwt tooeth r, *he non=Oraduate Sdnior Engineering Assi-tan

"ualify orly after putting in 5 years regular service
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in the grade of Senior Engineering Assistants or
10 years of total regular service as Senior
Engineering Assistisnts and Engineering Assistants
put together., The non-Graduate Engineers in
additinn}are required to pass the Departmental
Qualifying Examination in accordance with the
standard and syllabus prescribed in Appendix III.
No such examination is prescribed for Graduate
Engineers.

It is the prescription of these different
eligibility criteria of (a) length of service,
(b) Departmenial gualifying examination and (c)
fixed quota of 6J% for Graduate SEAs and 40% quota
for non-Graduste Senior Engineering Assistants all
of whom form a single class of service in the
matter of their apsointment by way of promotion to
the post of Assistant Engineer that is attacked as
arbitrary and discriminatory and violative of

Articles 14 and 16 of the Constitution,

The petitioners in CWP 3855/82 are Diploma Hold
(Non=-Graduites ) halding the post of Senior Engineerii
Assistan* and fulfil the gqualification

of length of service prescribed by
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Apoendix II of the Rules and are eligible to appear

for the Departmental Qualifying Examination and

to be appointed as Assistant Engineers if they pass the
£3id examination. It is their grievance that the Graduate
Engineers, who according to their length of service are
junicr to them, were promoted under the impugned orders
dated 19,8,1382, 24.8,1982 and 10/14.9.,1982 and they are
ignored., The petiticners point out that all Senior
Enginesring Assistants irrespective of whether they are
Engineering Graduates or Diploma Holders or M.S5c., or
B.5¢,, whether they are Departmental promotees or direct
recruits, are sssigned duties which are interchangeable;
they shoulder the same responsibilities and discharge

the same functions and duties. Further, different shifts
at the same duty posts are manned by Senior Engineering
Assistants irrespective of whether they are promotees or
direct recruits, Graduates or non-Graduates. This is clear
from the AIF Manual(Appendix B) published by the Ministry
of Information and Broadcasting Endt.No.l6/20/69-B(D)

dated 30,3,1970 and also from the Duty Chart{Annexure 'C').
In the category of Senior Engineering Assistants, the

nurber of Graduates is very small as compared to the

large number of non-Graduates, It is contended
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the
that tha preferential treatment given to and/benefit

confarrad on tha Graduate Senior Enginearing Assistants
the
in/mattsr of promotkan to the cstegory of Assistant
Engineers has no rational besis ant is wholly dis-
proporticnate particularly because most of the Engineering
Graduates ha.e no specimlised training in Electronics
TTaun
and sre Ffom diverse fields, such as Electrical, T=ls-
commynication, ™,3c., with electronics as a special subject.
It {8 poinied out thet no liniversity in Indie imparts
traininz in brosccastihg as such and the proficiency
in this Fielr has to be sequired by Lrarduates or non=
Grecustes alike irn the course of discharging their duties
at Enginszsrino A4ssistants or Senior Engineering Assistants,
1t is the A}l India Racdio an Doordsrshan which impart necessary
specialized traininn to Emnin-erinn Assistants an? Senjer
Engineerin~ Ascistants while they are in service. Thus,
both Gracduatee a-~ non=Nrez-ustss would wndergo ths same
both
tyoe of traininn end fuould be equally gualified for
promotion to the ~ost of 8ssistant Encinsers after putting
in the =ameg period of -ervice. There is, therefore,
no justifiable reason for civing preferential trestment

to Gra-uat: Encineers im the matter of promotion to the

catsgory of &ssistant ECnoinasnrs, As s rasult of
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this discriminatory treatment among Senmior Eppinvering

asgictants with different educationsl guelificeations,

Certificeate holders from I1.T7.1., have been al!ogether

debarred from further promotion to the of category of Assistant

tnaineers oadonosek for under Acrendix 11 the fules

prescribe that "minimum cuslifi-ation for promotion to

tha ecadre of Assistant Encineer shall b- the intake

nualificatie~ prescribed for direcct entry at Enginecrina

Assistants! level," It ic nlegnded that hevino regard to

the larace number of Qiploms Yolders and Certificate

4ei-srs from I.7.1. in the ca‘egory of Senior Enoineerin:

Assizipais, there will be lersz scale stagnation of

npr=Gra-ust. Se~ipr fnoinzerino Assistants on the onz hand and
ather hand

on the / acrelagatrd promotion of fraduate Senior Encinger-

jmm Azsietant- to the cagercry of Assi~tamt Encin--ros

whirs f= guolly rfisproportionzts to the number of

Gra~uyat Enmirzers in the ca'ecory of Srmior Enoinerrino

igsistants, Hgvips rdeclared a1l Senior Enginscring

assistants, irresp=citive cf whether they sr- Gracuates

or non=5ratustss g= elicitle for preormotion,

pres=rihing s lonzer perioc of service for the

non=3raZust- Senior Emsirgsring 8ssistants and reguiring

the
the= to pass/Tepartmsntel Txerinaztion is arbitrary end

viglative of Articles 14 amg 16 of the Constitutior.
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Jntil the impugned Rules came into force,non=3raduates
were not eligible at all to be appointed as Assistant
Engineers. The Rules were first framed in 1962 which

provided for appointment of only Degree holders as Assistant

Engineers: non-Graduates were not eligible at all. 5% of

these posts were reserved for appointment by way of promotion

of Graduate Senior Engineering Assistants and 95% of the
posts were reserved for appointment of Graduate Engineers

by way of direct recruitment. Under the 1967 Rules, while

the quota of promotees was increased from 5% to 20% and

that of direct recruits reduced from 95% to BJ%, the

from
appointments were still to be madefamong the Engineering

Graduates, Rules were amended in 1972 and the gquota of
promotess was raised from 20% to 60% and that of direct
recruits reduced from 80% to 40% put still only Engineering
Gradustes were eligible for app2intment as Assistant
Engin2ers., It is under the impugned Rules that non-
Graduateswere made eligibkble for the first time for

appointment to the post of Assistant Engineers against the
ment and that

quota reserved for direct recrult/60¥ of the posts falling in
the promotion guota was to be filled in by Graduate Engineers
in the category of Senior Engineering Assistants who fulfil
the length of service prescribed under Appendix I and 40%¥

guota was allotted to non- Graduate Senior Engimeering Assistants



17

who have put in the requisite length of service as laid
down under Appendix II and have passed the Departmental
Qualifying Examination.

In support of his contention that this differential
criteria prescribed for the members of the same class of
Service is arbitrary amd discriminatory, Shri P.K,
Aggarwal, learned counsel for the petitionems very strongly
relied upon the decision of the Supreme Court in MXD,
SHUJAT ALI Vs, UNION OF INDIA(1)., Similar contentions came
up for consideration before the Supreme Court in several
dacision: which were referred to in extenso during
the course of the arguments before us. We may, therefore,
examine the principles enunciated by the Supreme Court
in these decisions.

In STATE OF MYSORE Vs. NARSING Ra0 (2) the
Supreme Court hald:

muigher educational qualifications such as

success in §.S.L.C. Examination are relevant

considerations for fixation of higher

pay scale for tracers who have passed the

5.5.1.C. examination and the classification

of two grades of tracers in Mysore

State, one for matriculate tracers with

higher pay scale and the other for non-
matriculate tracers with lower pay scales

(L) A,I.R. 1974 SC 1631
(2) A.I.R. 1968 5C 349
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cannot be said to be violative of Articls 14,

The ayelification for sprointment tec ® post of
Professor in Orthopaedics must have s post-
crzcuate deoree in particular speciality

wes upheld in Union of Indie Vs, Or.(Mrs,)
S.8.Kohli (3) on the basis that cuch s
requirerment was not "without reference to

the cbjectives sought to be schieved and

there can be no question of discrimination.,"

In MOAD. SHUDAT ALI Y. UNION OF INDIA (1) considering
the stteck of unreassoneble classification and diseri-
minatien under the Anchra Pradesh Enginesring Sarvice
Rules 1966 uhich discriminataﬂpatuﬁan Gradus+t® Super=—
visors and non=~Lraduate Supervisors in the matter of
pramotion, -he court held that "thers was no violation

af A 14 or 16 of the Constitution. The rrurt

4
"
|
0
et
m

Further observed;

" To permit discrimination Based on educatisnal
attainments not obligqated by the nature of the duties
of the high post is to stifle the social thrust of
the equality clsuse, A rule of promo.ion which
while conceding that non-jraduate Supervisors ars
also fit to be promoted as Assistan?Engineers,
reserves a higher quota of vacancies for promotion
for graduste Supervisors as 43ain t non-graduate
Supervisors would clearly be calculated to destroy
the juarantee of equal opportunity. But even so,
we do not think we can be persuaded to strike

down the Andhra Pradesh Rules in so far as they
make differentiation between graduste and non-
graduate Supervisors. This differentiation is

(3 8,107 5.0 811,
(1) AIR 1974 5C 1631
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not something brought about for the first time

»y the Andhra Pradesh Rules. It has always

b2en there in the Enginesring Services of the
Hyderakad and the Anchra States. The graduate
Supervisors have always been treated as a
distinct and separate class from non=graduate
Supervisors moth undsr the Hyderabad Rules as
well a5 the Andhra Rule:s and they have never beep
integrated into one class. Under the Hyderabad
Rules, the pay scale of graduate Supervisors was
Rs., 176=320, while that of non=-graduate
Supervisors was Rs. 140-300 and similarly, under
the Andhra Rules, the -3y scale of non-graduate
Supervisors was Hs, 103=250, but graduate
Supervisors were started in this pay scile at the
stage of Rs. 150/- so thit their pay scale

was Hs, 150-250, Graduate Supervisors and
non-graduste Supervisors were also treated
differently for the purpose of promotion under
poth sets of Rules. In fact, under the Andhra
Rules a different nomenclature of Junior
Engineers was given to graduate Supervisors.

The same differentistion into two classes also
persisted in the reorganised State of Andhra
Pradesh. The pay-scale of Junior Engineers was
always different from that of non-graduate
Supervisors and for the purpose of promotion,

the two Ccategories of Supervisors were kept
distinct and apart under the Anchra Rules

even after the appointed day. T[he common
graduation list of Supervisors finmally acproved
by the Goverrment of India also consisted of

two parts, one part relating to Junior Enjineers
and the other part relating to non-graduate
Supervisors. The two categories of Supervisors were
thus never fused into one <class and no guestion
of unconsti _tutional discrimination could arise
by reason of differential treatment be=ing glven
to them. Contention E cannot, therefore, prevail
and must ke rejected.”
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1n State of Jammu & Kashmir Vs. T.N. Khusa‘lthu
classification of Assistant Engineers beiween Dioloma
holdsrs and Degree holders for promotion as an Executive
Enginesr under the J & K Engineering (Gazetted) Service
Recruitment Rulss, 1370 and the exclusion of Diploma
holders s3nd preferring Graduates only in the matter of
promotion to & higher post,came up for consideration
pofors the Suprems Court and the guestion, the Supreme
Court posed to itself was,"if persons drawn from different
cources are integrated into one class, can they be
clas=ified for purposes of promotion on the basis of their
educational qualifications?". Justice Chandrachud Js,as he
then was, speaking for the court after examining the

case law on the subject held -

"Though persons appointed directly and by promoition
ware integrated into a common class of Assistant
Engineer, they could, for purposes of promotion

to the cadre of Executive Engineers, be classified
on the Basis of educational qualifications. The
rule providing that graduates shall be eligible
for such promotion to the exslusion of diploma-
holders does not violate Articles l4 and 16 of the
Constitution and must e upheld®.

In arriving at that conclusion, the learned judge

okservad =

(4) AIR 1974 s5C 1



21

mSince the Constitutisnal code of eguallty and
equal opportunity is a charter for eguals,
equality of opportunity in matters of promotion
means an ejusl promotional opportunity for
paersons who fall, substantially, within the same
class, A classification of employees can,
thersfore, me made for first identifying ana
then distinguisning memb2rs of one class from
thoze of anotner®

Judging from tn:t polnt of view, tne court hela -

#The classitication of Assistant Engineers inio
Degres-holders and Diploma=h>lders could not be
held to rest on any unreal eor unreasonable

Basis. The classification was held to be mads
with a view to achisving administrative efficiency
in the Enginesring services. If this be the
omject, the classification 1is clearly co-related
to it for higher educational qualifications are

at lmast presumptive evidence of a higher mental
equipment®,

Thus, it is clear from the aforesald judjements
that from among the membars of a particular cadre or
category of servants, persons having higher educational
qualifications could be preferred for appointment to a
higher post my way of promotion ignoring the principle of
seniority. That would not sy itself be violative of
Articles 14 and 16, If till 1982, .nly graduates among
SEAs weres eligikle for promotion, no axception could be

taken @y the non-graduates on the ground that they were

denied the tight to be considered for promotion to the

categories of AEs. If that be so, while declaring the
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non=-graduates also eligible for promotion, a longer
period of service is prescribed to make them eligible,

would it be violative of Articles 14 and 16 of the
Constitution.y

In Devi Prasad vs. Government of Andhra Pradesh(5)

the Supreme Court held -

"Suparvisors (Diploma holders) and Junior
Engineers (Degree holders) discharge substantially
similar functions and Supervisors were given
special welgh:age under the Andhra Pradesh
Engineering Subordinate Service Rules only

if they acquire AM.I.E. which is equivalent

to an Enjinesring Degrees, Furthermore, the
weightage given was only for half the period

they have served as Suparvisors,

*In the 1ight of their wide experience and Basic
qualifi:atinns', the court nhﬂurvad,- we are unakle to
say that there is anything capricius in giving them the
limited Benefit or weightage under the new rule.” The
c¢ourt further obkserved =

"It is a government policy to decide what weightage
should b= given as katween two categorlies of
government sesrvents rendering somewhat similar kind
of service ..... but mere hardship without anything
arbitrary in the rules does not csll for judicial
intehretation specially when it flows out of a
policy which is not Basically illegal. The Andhra
Pradesh Engineering Subordinate Service provided for
two sources on initial recruitment to the service,
those who pos:ess diplomas are recruited to the
post of Supervisors, those who possess engjineering

(5) 1982(3) SLR 464
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degrees are recruited to the posts of Junior
Engineers. The fact is that by and large, they
discharge the same functions and it is wrong to
say that there is no functional parity as between
Supervisors and Junior Enginesrs, However, the
ac ademic superiority of the Junior Engineers
iz also a reality and has been recognised in the
Rules framed. The promotion to the next higher
rank is to the post of Assistant Enginzers in the
State Engineering Service and for the purpose of
promotion to that rank, according to the rules,
it was necessary for a degree holder like a
Junior Engineer to put in five yesars of service
while for a non-degree holder, that is a diploma
nolder like a Supervisor, a minimuwm service of
ten years was prescribed".

This Rule was held to be valid,

Applying the principle enunciated by the Supreme
Court therein, if we examine the present rule, what it
sesks to do is to confer on the non=Gradustes among the
SEAs who were hitherto ineligible for appointment to the
post of AEs by way of promotion, the opportunity to be
considered for promotion provided they have put in the
prescribed period of service which is longer than the
period prescribed for Graduate SEAs. Graduate Englnesrs
have undoubtedly higher educational qualifications
than those who have merely acquired a Diploma or

are non=0raduates, Undear these rules, for the purpose of
promstion, they are sought to be equalised by rejuiring the
non-Gradustes te put in a longer period of service, But

whether even a‘ter having acquired longer period of service
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have

experience, they/become ejual to Graduate SEAs or not,
is soujht to be determined by conducting @ Departmental
Jualifying Examination. The syllabus prescribed and
the standard reguired is laid down in AppendixiIlIto the
Fules, Non=Graduate SEAs possessing the requisite
length of service and passing the said examination are
treated as egual to the SEAs who are Degree holders
with @ lesser period of qualifying service for the
purpose of promotion to the category of AEs. If
prescriving & higher educetional qualification for the
purpose of promotion to the nesxt category of service
is not kad as held in Hhusaiﬂ}ls case, egually
prescribing a lonjer period of service for those
pos=essing a lesser sducational gqualification in the
matter of prom>tion and prescrimking a Qualifying
Examination, in our opinion, cannot be deemed
arbitrary and violative of Articles l4 and 16 of the

Constitution. In so prescribking, no discrimination

is made amongj the SEas,

It is argued that so long as Graduate SEAs alone

were declared eligimle for promotion, it did not offend
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Articles 14 and 16 but when non=Graduate SEAs also
are declared eligible under the Rules to be qualified
for appointment to the post of AEs prescribing a
different qualification of longer period of service and
passing a qualifying examination for them would be
arbitrary and discriminatory. This presumption, in our
opinion is erroneous. It will be clear from the rules
that the rule-making authority never intended to
declare non=Graduate SEAs as possessing the same
qualifications as Degree holders. In prescribing
a longer period of service and reguiring them to
pass a Departmental Qualifying Examination of a
particular standard, the rule-making authority made
its intention unmistakably clear that not every non-
Graduate SEA, but only such of those Diploma holders as
have gained experience after putting in reasonaoly long
years of service in a particular category and who have
passed a particular standard of examination would become

equal to Graduste SEAs who have put in lesser period

if service. while they continue in the category of S5EAs,

Graduate and non=Graduste SEAs may be apoointed to dis=

charge same functions and duties attached to the different

posts in that cadre equally,but for shouldering the higher
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responsibilities of AEs, the Rule Making Authority, i

its wisdom, thought it necessary to prescribafhigha_
qualification in the shape of longer period of service

and passing the Departmental Qualifying Examination for
those who have a lower educational qualification. That in
our opinien is quite reasonable and does not operate as an
invidious discrimination among the SEAs as such. That only
prescribes a higher gualification or different gqualification
for recruitment to the higher post of AEs by way of
promotion.

No material has been placed before us to come to the
conclusion that the higher educational qualification of
Graduation or lonjer pariod of service and passing the
Departmental Qualifying Examination in the case of non-
Graduates is not obligated by the nature of the duties and
responsibilities attachad to the higher post ufiissistant
Enginser., In our view, that portion of the Rule is not
violative of Articles 14 and 16 of the Constitution as
contended for the petitioners; it is accordingly upheld as
valid,

The position with rzgard to fixing a quota and
reserving 60% posts of AEs for Graduate SEAs and 4J% of
posts for non-Graduates, howsver, in our view, stands on a
different footing; it constitutes an unreasonable classifi-

cation which has no nexus to the object sought to be
achieved, It is arbitrary and violatiye of Articles 14 and
16 of the Constitution, The offending portion of the Rule
which occurs inm Col, 1l of the Schedule to the Rules is



27
underlined and reads as follows:
Schedule

Columns 1 to 10, 12 and 13 A O 0

Col. 11 Colu 11

In case of recruitment by promotion/
deputation/transfer, grades from which
promotion/transfer to be made

Promotion

(a) Egi of the promotion guota by selection in
accordance with provision lald down in Appendix I
to these rules,

(b} 40% of the promotion gquota on the basis of
Departmental qualifying Examination conducted in

accordance with provisions laid down in Appendix II
and Appendix III to these rules,

Note: The inter-seniority of officers wno are
selected under the above guotas shall be fixed

on the basis of r on of vacancies in the ratio of
2:3 starti with the otficers selected against

Ok promotion guota.

If both the Graduate SEAs with lesser gqualifying

service and non=Graduate S5EAs with a longer qualifying
service and a pass in the Departmental Qualifying Examina-
tion are equally suitable and eligible to be appointed to
the post of AEs , we do not see how a further distinction
could be made between them and how seniority could be
ignored and certain percent:ge of AEs could be appointed
from on2 or the other category of SEAs, Once they are
treated as ejual upon possessing or acquiring the
qualifications prescribed for the post of AE, prescribing
a quota for Graduate SEAs and non=Graduate SEAs would
result in treating them as two different classes, Then
the very purpose of prescrbing a longer period of

Departmental
service and a Qualifying/Examination for non-Graduate

SEAs would lose all its meaning and purpose; it
would be arbitrary. If these qualifications are
intended to bring non-Graduate SEAs, on par

with Graduaste SEAs, the reservation cor fixation of

a guota in the matter of promotion to the posts of AEs,
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would deprive those who fall within the zone of
consideration in view of their seniority, from being
appointed ®KXI¥ to that post only because they do not fall
within the guota allotted to the category of Graduate
SEAs or noneGraduate |haeldsx SEAs. That is an
inviduous distinction which cannot ke sustained.

In Mohd Shujat Ali Vs. Union of India(l) the
guestion of fixing a quota for promotion of Graduate
Engineers and Engineers holding a Diploma came up for
concideration. In that context, apart from considering

-]
the question whether/higher qualification of possessing a
Degree, as distinct from a Diploma, could be prescribed
after merging moth Diploma holders and Graduate
Engineers into one category of Service, the Supreme
Court also considered whether quotas could be prescribed
for Graduate Engineers and Diploma holders for promotion
to the next higher post, and whether the same offends
Articles 14 and 16 of the Constitution and declared:

*To permit discrimination Based on educational

attainments not osligated By the nature of the

duties of the hisher post is to stifle the social
thrust of the equality clause. A rule of

promotion which while conceding that non-Graduate

Sapervisors are also fit to ke promoted as Assistant
Engineers, reserves a higher quota of vacancies for

(1) AIR 1974 S5C 1631
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promotion for Graduate Supervisors as against
non=Graduate Supervisors would clearly be
calculated to destroy the guarantee of equal
opportunity...."”

In that case, however, the Court did not strike down the
rule fixing a quota, but observed:

®* .. This differentiation is not something brought
about for the first time by The Andhra Pradesh

Rules. It has always Been there in the Engineering
Services of the Hycerabad and the Andhra States,
The Graduate Supervisors have always been treated
as a distinct and separate class from non-Graduate
Supervisors moth under the Hyderabad Rules as

wall as the Andhra Rules and they have nzaver been
integrated into one class....... cesssssssslhe two
categories of Supervisors were thus never fused
into ons class and no gquestion of unconstitutional
diserimination could arise by reason of differential
trestment Being given to them”.

We would advaert to this latter part of the dicta laid
down by the Supreme Court ix hereinafter, oSurrice .
note, at this juncture, that when once Graduate Engineers
and non=Graduate Ensineers are both fused into one
Service, by prescribing a longer period of service for
non-Graduate Enginesrs to be declared eligible for

peing considered for promotion to the post of Assistant
Enzineer, no differential treatment could be meted out
to them in the matter of promotion, inasmuch as they

form one class of Service. That would amount to saying

"you non=Graduate SEAs are gualified to be promoted, you
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are senior to ths Graduatr SZAs; but your number

is very larar-. There are Graduate SEAs, thdlr

Aagmber is small, Althouoh they ere junio; to

you snd are egual to non-Graduate SEAs uho are nou
elicinle under the Rules, ue won't promote youj

for elicinle non-Graduate SEAsS ar~ so many that

{f ro zuote it prescribed, no “raduste TEAS., OrF

very Fosu of them can be appointsc as Als, Hence,

we przscribe 8 auota for graduats and non=graduate

SEAS,, i the= mat*er of prémotion to ALs post,”

But eny such denisl would offend the orincirle of

egquality befors law; once non-graduate S.E.As. are

founr to be fit an- as much elipible as Graduats 5.78s,

to be sopointsd a8 AF=., depriving some of the qualifi-d
non-Gra‘uats TTA: and may be in some years sven Sraruyste
5CAs .F t5+ ticht te hs appointed to that cost by promotion
only becsuse they do not fall within the nuota prescribed
woul ke arbi‘rary. Th- orincinle enunciat=d in

MOHO. S5HYJAT ALI':s case is not dissented even to this day.

In 4.C. SHARFA Vs, OSLH4T MUnICIPALITY (6) though
Mohd. Sh:ja2* A'i's case was not expressly referrad to,
the princirle lzi: ~ous therein wass followed in the
matter of nraoro'ion of Graduate and non-Graduate

Engincers to the cztecory of Assistant Engineers according

e e e e e G s e o R e . W e E e =

(6)a1n 15%% 5o aer,
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to a gquota under the Delhi Municipal Corporation Act,
The Supreme Court held -

“Prayer No, 4 is to declare the petitioners
Graduste Enjineers as a ssparate category

amongst Junior Engineers and give them equal quota
1ike the Diploma holders Junior Engineers out

of the 50% quota for promotion as Assistant
Encineers. This cannot be done except by carving
out two classes in the same category of Junior
Enginzars on the basis merely of their gualification
which is not permissible in law though the creation
of selection grade in the same category on the
masis of merit and or seniority is well-xnown

anu permissisle, The Junior Engineers do tne

came kina ot work ana Bear the same responsibe-
lities whatever their qualification, whether

they are Degree holders or Diploma holders®™,

Several High Courts understood the decision in
Shujat Ali's case as laving down that, merely because
of the difference in educational qualifications
persans falling within the same category of Service and
treated as sguals, could not be deprived of promotion
by fixing a quota.

In Sukhdev Raj Vs. Punjak State Electricity
Board (7), the Division Bench of the Punjak and
Harysna Court, setting aside the judgment of the

lesrned single Judge, declared-

(7) 198042)SLR/TS,
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®...If the Board thought it fit as a matter of
policy taking into consideration all factors
that non-Diploma holder Line Superintendents
were fit enough to perform the duties of Junior
Enjimters after promotion, there was abkbsolutely
no warrant or justification to debar them from
competing with their counterparts having Diploma
as their qualification on the basis of eguality and
parity. A bares perusial of the judgment of the
learned Single Judge, impugned in this appeal,
makas it evident that Mohd Shujat Ali's case
(supra) had not keen brought under consideration®,

In that view of the matter, the rule fixing the quota
for the Diploma-holder and non-Dizloma-holder Line
superintendsnts for promotion to the post of Junieor
Enginesrs was gquashed,

The Madras High Court in R. Ranganathan and
another Vs, Governmant of Tamil Nadu and others(8)
took the same view, After referring to the decisions in
Kosha's and Sujat Ali's cases, the lesrned jud ;es
observed that Deqgree-holders and Diploma-=holders could
pe treated as separate but once they are fused into
one cadre, any fixation of guota in the matter of
promotion to the next higher grade would offend Articles

14 and 16 of the Constitution.

@) 198443)SLR 165
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The Kerala High Court in PUSHPADHARAN Vs FOUD
CORPORATION OF INDIA (9) also declared that, onge
direct=recruits and promotees are fused into one
class, it is not competent for the authorities concerned
to discriminate between them in the matter of further
promotion to the post of Assistant, Grade II to which
post both the direct-recruits and promotees are
qua .ified.

By prescribing a longer period of service for non-
Graduate SEAs and a shorter period for Graduate SEAs
and resuiring non-Graduate S.E.As to appear for
a Departmental Examination and gqualify themselves for
being considered for promotion to the next higher grade,
the Rules themselves treated such Diploma-holders as
equal to Graduate Engineers. While prescribing a longer
period of service and a pass in the Departmental
Examination in the case of non-Degree holder SEAs may be

justified but when once the Rules declare such non=Graduates

to bs also eligible for promation alonz with Graduate

Enginesrs with lesser period of service without
requiring them to appear for the Departmental Qualifying

Examination, in prescribing a quota, the Hules make an

(9) 1933{;)5Lﬁ 343
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invidious discrimination not warranted by the duties
and responsibilities attached to the promotional post

an
of /Assistant Engineer., The Rules themselves treat the
Gracuate Senior Engineering Assistants with a lesser period
of service egual to non-Graduate SEAs with lonier period
of service and a pa:ss in the Departmental Qualifying
Examination as one class. Once they are treated as a
class,eligible for promotion, as held by the Supreme Court
in SHUJAT ALI's case (1), a Rule of promotion which reserves
a hicher gquota of vacancies for Graduate Supervisors
(here SEAs) as acainst non-Graduate Supervisors(here SEAs)
would clearly be calculated to destroy the guarantee of
equal opportunity. Though in Shujat Ali‘'s case, the
Supreme Court upheld the gquota rule that waz on the ground
that "the Graduate Supervisors have always been
treated as a distinct and separate class from non-
Graduate Supervisors both under the Hydersbad Rules

as well as the Andhra Rules and they have never been

integrated into one class ,.,. The same differentia-
tion into two classes also persisted in the re-
organisad State of Andhra Pradesh ...... The two

catejysries of Supervisors were thus never fused into

(L] A.1.HR. 1974 SC 1631
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on® class and no guestion of unconstitutional
discrimination could arise by reason of differen-
tial treatment being given to theun.ll This is

not the position heres, Admittedly all SEas,
Graduates and non-Graduates are fused into one
class, If for purpose of promotion, highar
guslifications are prescribed, all SEAs,
possessing these higher qualificstions form one
class even for the purpose of promotion. Hence, no
further discrimination or categorisation can

b* made and quotas reserved for Graduate
Supervisors and non-Graduate Supervisors in

the matter of promotion to the post of Assistant
Engineers, That would ke invidious discrimina-
tion and destructive of the guarentee of

equal opportunity ensured under Articles 14 and
16 of the Constitution, The rule prescribing

a quota,and thit too,a higher quota for

Graduaste Engineers and & lower guota for non-

Engineers
Graduate/for promotion to the neaxt higher cadre
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of Assistant Engineers, cannot be sustained. This guota
rule is violative of Articles 14 and 16 of the Constitution
and 1is

of India,/ therefore, void and unsustainable. Conseguently,
the note occurring in Col. 11 wnich directs that “inter se
seniority of officers who are selected under the above
quotas shall be fixed on the basis of rotation of vacancies
in the ratio of 2:3 starting with the officers selected
against 40% promotion quota™ also cannot stand. The
seniority would have to be fixed among the AEs., on the basis
of the seniority the selected candidates possess in the
category of SEAs. The note occurring in col. 11 of the
Schedule also is declared void and is struck down along with
the guota rule.

It was alternatively contended by Mr. Aagarwal,
the learned counsel for the petitioners that if the rule
prescribing a longer period of service and & qualifying
examination for non-Graduate. Engineers is justified,
prescription of a quota being void and unsustainable, the
rule, to that extent, must be struck down and promotions
already made giving effect to the guotia Rule should be
quashed and all promotions should be directed to be
made ignoring the guota rule irrespective of whether the
SEAs are Graduates or non=Graduates provided they
fulfil the other qualificstions prescribed under the 1982
Rules which are upheld. Mr.Ramchandani, the learned counsel

for the respondents, however, contended that this
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portion of the Rules is not separable from the rest
and if the guota Rule is violative of Articles l4 and 16,
the Recruitment Rules of 1982 whyuld have to be struck down.
the
This takes us to/juestion whether the offending
portion of the rules is separsble, While Shri Aggarwal,
learned counsel for the petitioners argues that the
offending portion csuld be severed and that alone can be
and
struck down /not the remaining portion of Rules which are
held to be valid, Mr, Ramchandani, learned counsel,
vehemently contended that if any portion of the impugned
rule is found to be ultra vires, the Rules would have to be
struck down in their entirety, in which event the non-
Graduate SEAs would be much worse of, The 1972 Rules would
not
revive under which non-Graduste SEAs are/eligible to be
appointed as AE either by way of promotion or by way of
direct recruitment. He argues that the rules in so far

as they prescribe the educaticnal qualifications, longer

period of service for non-Graduste SEAs and a qualifying

examination for them and a guota for Graduate and non-
portion
Graduate SEAs are part of a scheme. If any/of the 1982 Rules

entire
which so prescribe itz bad and cannot be sustained the fscheme



33

fails and the whais ef 1982 Recruitment Rules would
have to be struck down as a whole. The Rules form an
integrated sat embodying the policy of the Government
to man th= posts of Assistant Engineers which is a
pivotal post in the hierarchy of the Engineering Service.
No part of it can be saved. Under these rules,
promotional avenues for nin-Graduaste Enginscsrs were
opsned and & quota was prescrimed. By reserving a
certain guota, the non=Graduate S5EAs are jiven an
incentive to acquire ~igher =ducational qualifications
like AMIE which is recognised as eguivalent to B.E,
Degree, The fact that earlier non-Graduste Engineesrs
were nat entitled to ke promoted to the pivotal post
of Assistant Engineer which is the first gazetted post
and which serves as the feeder post for the other

entails shoulderine of
gazetted posts and fmianer responsibilities
in divarse fislds of engineering must ke given due
weightage. He pleads, in construing these rules as
observed in Bain Peagnut and Co. vs. Pinson 75 Lawyers

Edition 482(483) "We must rem=mber that the machinery of

Government would not work if it were not allowed 2

little play in its joints™. He also urges that as
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observed by Justice Holmes in AIR SC 1 at page 42
"the effect of the cihanging pattern has to be given

due recognition"., The Government hes bonafide framed the

ing
Rules with @ view to remov/ the discontentment among

non-Graduate Engineers and at the same time providing
an ef:icient service by ensuring recruitment of
Graduate Engine:rs as Assistant Engineers. These amendments
are actually based on the recommendation of the Cadre
Review Committee. He urged that 1382 Rules must be viewed
from this aagle and so viewed, deserve to be upheld even
in so far as they prescribe the guota; that being the
intention of the Rule Mating Authority, the 1382 Rules

would have to be upheld in their entirety or struck
down 23 a whole. According to him,the result of
strixing down the Kules in their entirety is that 1372

Rules revive.

Principles goveming separaocility of the offending
rules have becn well laid down by the Supreme Court.
We may recall that we have held that the quota rules offend
Articles 14 and 16 of the Constitution and, therefore, are void
under Article 13 of the Constitution. It is not declared
void on account of legislative incompetence. We have
come to the conclusion that 1982 Rules in other

respects are valid. Only the HKule fixing the
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quota which occurs in Appendix I, Col. 11 of the

that

1982 Rules is held to be void and has to ke struck

In B.M.D.C. vs. Union of India(l10), the

Supreme Court declared:

"iyhen a statute is in part veoid, it will be
enforced as regards the rest, if that is
seyverakle from what is invalid., It is
immaterial for the purpese of this rule
whether the invalidity of the statute
arises By reason of its subject matter being
outside the competence of the Llegislature

or By reasons of its provisions contravening
constitutional prohikitions®.

The Court then proceeded to consider what

tests should be applied to determine whether the

offending provisions are separabkle and suymmarised

them as follows:=

1. In determining whether the valid parts
of a statute are separable from the
invalid parts thereof, it is the intention
of the legislature that is the determining
factor. The test to ke apolied is whether

the legislature would have enacted the valid

part if it had known that the rest of
the statute was invalid (vide Corpus
Juris Secundum Vol, 82 p, 156; Sutherland

5n Statutory Construction, Vol. 2 pp 176-77).

—

—

(12) a.1.5. 1857 5.C. 62§
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If the valid and invalid provisions are

so inextricably mixed up that they cannot be
separated from one= another, then the invalidity
of a portion must result in the invalidity of
the Act in its entirety, On the other hand,
if they are so distinct and separate that

after striking out what is invalid, what
remains is in itself a complete code
independent of the rest, then it will me upheld
notwithstanding that the rest has become
unenforceable. (Vide Cooley's Constitutional
Limitations, vol.l at pp. 360-361; Crawf.rd

on Statutery Construction, pp 217-21,

Even when the provisicns which are valid are
distinct and separate from those which are
invalid. If they all form part of a single
schema is intended to be operative as a whole,
then also the inv:lidity of a part will result in
the failure of the whole, (Vide Crawford on
Statutory Construction, pPp. 218=219).

Likewice, when the valid and invalid parts

of a statute are independent and do not form
part of a scheme but what is left after omitiing
the invalid portion is so thin and truncated as
to Be in substance different from what it was
when it emerged out of the legislature, then
also it will we rejected in its entirety.

The separability of the valid and invalid
provisions of a statute does not depend on
whether the law is enacted in the same section

or different sections; (vide Coaley's Consti-
tutional Limitations, Vol. I, pp.361-362);

it is not the form but the substance of the
matter that is material, and that has to be
ascertained on an examination of the Act as a
whole and of the setting of the relevant provision

there=in.

If after the invalid portion is expunged from
the statute what remains cannot be enforced
without making alterations and modifications
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ther#in, then the vh~le of it must be struck

down as void, as otherwise it will amount to
judicial legiclation, (Vide Sutherland on

Statutory Construction, Yol., 2 p. 194),

7. In “gterminine the leaislative intent on the
suestion of separability, it will he legiti-
mate to take into account the history of the
legislation, its object the title and the
preamhle to it. (Vide Sutherland on Statutory

Construction, Vol. 22 p.. 177=178).

Je may apply the a“ove tests and find out
vhat, havina regarcd to the history of the Rules, the
in*ention of Rule making rpover was and whether the
offendingc cortion of the Rules is so inextricably
vou-¢ ue vith the valid -ortion of the Rules, tha*
it csnno~ be severéc gnc, if any su-h severance
would render the entire ®iles unenforceable or the
rest of the Rules can he saved and enforced. MHaving
consicerec the same, ue ars uviable to hold that the
gquota rules is -o inextric=5ly mixed vup :+ith the other
nrovisions of the rules that it is not separable snd
what Temains i3 no! in itself a complets code independent
of the r=-t of the rules which the Rule making Authority

could never have intznda to Frame, Yo doubt, if this
gquota rule forms part of 2 scham= gne vaat is left after
omi*tinn th invzli portion is so thin and truncater

a2 to be in substance ciffrrent from wvhat it was when

it emerged out of the lenisla*ure, then glso it will have

to be struck cdown in its entirety,
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It is true that prior to the promulgation of the
impugned Rules, non-Graduate Engineers were not eligible
to be considered for promoticn to the post of Assistant
Engineer, Assistant Engineers' posts were to be filled
up by promotion entirely from among the Graduate SEAs
only. Even for direct-appointment, only Graduate Engineers
were eligicle, In the result, non-Graduate SEAS had no
avenues of further promotion unless and until they seaumda
Degree or any other educational gqualification which was
considered equivalent to a Degree, If the quota rule is
not severable, then, undoubtedly, that would be the
consezuence and neither the non-Graduate SEAs who have
chrallenged the guota Rule nor the Government which has
framed this Rule, intend such a consequence to follow,

wou ld

The non-Degree holders/thus be wholly deprived of even

this limited benefit of the gquota rule in the matter of
promotion; they cannot be promoted to the post of AEs

at all.

Having regard to the history of these Rules of
Recruitment and the circumstances that led to their
amendment, to us it is very clear that the dominant

intention of the Governmeént in framing the impugned rule
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wss to relisve stagnation of a large number of

fnon=Graduates at the lefel of SEAs ancd alleviate the

dissatisfaction that was growing in the servics,

t=yeral repre-entations wvere made in this behalf and

the GCovernment was actively examining the various

aspects of “he problem and considering how best to

gnlue it., A Cadre Review Committee was constituted

which recormengd tha® nen-Graduaste Engincers alseo

~hayld he consideres for promotion subiject to certain

concitions. It was noticed as = fact that in the

Fnoineerine Service, Gracduate Enginsers as compared to

rnon=Craduatas Fngin=ers wvere few in nu~bef. The Cadre

Beyilew Committee further noticed that even among the

non=Creduats S”As, there were several who by virtue of

vheir lonc experience, werg a8 much qualified as Graduate

Encin-ars to man the higher post of Assistant Engineer.

15 am ndine the Zules, it can safely be conclurdad that the

dominant int-ntion of the Government was to make non=Graduate

Cnoin-ors also e'inihle for promotion. Therefofe,

ne exception can be taken and in fact is taken by any

ohe eamcernec, as recards making non-fraduate 5EAS
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eligible for promotion. Of course, as contended by
Mr Ramchandani, learned counsel for the Respondents,
the Rule Making Authority thought it expedient to ensure
that certain percentage of Graduate Engincers 1s also
recruited to the post of Assistant Engineer and that
the Government did by fixing gquota for promotion

among Graduate and non-Graduate SEAs. But any such
rule must not offend the Constitutional guarantees
under Part III of the Constitution. The Rule Making
Authority which upto 1982 thought that only Graduate
Engineers should be promoted, reviewed the situation,
examined the guestion in the light of the Cadre

Review Committee's recommendations and came to a
categorical conclusion that there are sufficiently
larje number of non-Graduate Engineers with requisite
experience who could be treated to be on par with
Graduate Engineers. Thus, they wanted to assess their
standard by subjecting them to a departmental
qualifying test and those who passed the test were
treated as equal to Graduate Engineers with lesser

experience. The Rule Making Authority in the best
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intzrest of the service personnel and efficiency of
administration obviously thought it necessary to give
representation to non-Graduate SEAs in the grade of A.Es,
This, to our mind,was the dominant intention. When this was
the dominant intention and the quota rule is not valid,

the dominant intention of the Legislature cannot be

allowed to be defeated by the invalid quota rule. If the
quota rule is struck down and the remaining portion of

the 1982 Rules is wvalid, this dominant intention of Rule
Making Authority must be saved and given effect to, It is
not as if, by giving effect to the remaining portion of the
rule, the intention of the Rule Making Authority that

there should be Graduate Engineers also among the
Assistant Engineers cadre would be defeated., The Graduszte
Engineers with lesser period of service would still be
available for promotion as AEs without being subjected to
any Departmental Qualifying Examination. Only because

the guota Rule is struck down, which is undoubtedly

a part of the 1982 Rules, it cannot be said that

the entire purpose of 1982 Rules is defeated.
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The Supreme Court in M/s Devi Das verus State
of Punjak{ll) while considering the validity of
Sections 4 and 5 of the Punjab Sales Tax Act

(46 of 1948) held:

®Jnder Section % of the Punjab General Sales
Tax Act, 1948 as it originally stood, an
uncontrolled power was conferred on the
Provinclal Government to levy every ye=ar on

the taxable turnover of a dealsr a tax at such
rates a5 the said Government might direct,
Under that section, the Legislature practically
effaced itself in the matter of fixation of
rates and it did not give any guidance either
under the section or under any other provisions
of the Act, Hence,Ssction 5 is void",

Even while striking down Section 5 of the Act, their

Lordships pointed out that:

"Thare is a clear distinction between chargea-
wility and the guantification of tax. Wnile it
is true that the tax cannot be realised without
it weing quantified, the non-gusntification

of the liability will not destroy the liability
under the charging section. The liabkility

has to Be distinguished from its enforceability,
Hence, striking out Section 5 does not make
Section 4 void, though till an appproriate
saction is inserted, it remains unenforceable®™,

In that context,ths Court declared that:

*The charging Section 4 remains intact and what
is struck down is Section 5 which provides for
rates. It could not, therefore, be said that
when Section 5 is struck out, Section 4 or
other sections fell with it",

(11) AIR 1967 SC 1895
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The gquestion of severability of the infringing
provisions also came up for consideration in the
context of the Gold (Control) Act, 1968 and the

Supreme Court in Harakchand Versus Uasion of India(l2)

observed!:

"wWhether as & result of some of the sections
of the impugned Act being struck down, what is
left of the impugned Act should survive or
whather the whole of the impugned Act should
b= declared invalid®

and opined

®that the provisions which are declared
invalid cannot affect the validity of the

Act as a whole., In a case of this description,
the real test is whether what remains of the
statute is so inextricakly bound up with the
invalid part that what remains cannot
independantly survive or as it is sometimes
put whether on a fair review of the whole
matter it can be assumed that the legislature
would have enacted at all that which survives
without enascting the part that is ultra
vires®

and then referred to a passage in Codley "On Consti-
tutional Limitations™, 8th Edn., at p. 360, To the

axtent it is relevant for our present purpose, 1t

reads az follows:

"The point is not whether they are contained
in the same section: for the distrimtion
into sections is purely artificial; but whether

they are essentially and inseparably connected
in subkstance, If, when the unconstitutional

portion is struck out, that which remains is

TIZT AIR 1970 SC 1453
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comolete in itself, and capable of being executed
in scrorcance with the spparent legislative intent,

wholly independent of that which was rejected, it
must be sustained”

Arnlying that test, the Supreme Court cagme to the

conclusion th=t:

Wihe provisicns held to be invalid are not in=
extricably bound uc with the remaining provisions
of the Act, It is diffieult to hold that
Parliam nt would not have =nacted the impugned
Act at all without including that part which is
fou-d to be ultra vires, The act still remains
substantisily the Act as it was pessed, that is,
s Act to provide for the control, production,
manufecture, supply, distribution, use and
sossession of ocld and oold ornaments ant

srticles of gold™.

So too in this case the dominant intention of the rule making

authority tg erovide svenues of promotion to the
non=ara”uste tnginsers without affectinn the quality

of thz Assistant Engineers can be aiven effect to

while not cdenyin> the chances of Sraduate SEAs also being
opamotrd 25 RES. Je, therefore, hald that the offending
portion viz., the Rule srescribino the nuota for fraduate
tnoineers ant mon=Graduats SEAs in the mater of promotion
to the rost of AEs contained in the Sehedulg is separable

the re=3t of the 1657 Ruyles and must be struck doun. Cven

from

aft=r striking down the s3id offending portion of the Rules,

the rsmaininn rul=s which are valid give effect to the
dominant legislative intent of the Pule Making Audhoridy

&an~ g.n be validly enforced.
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The respondents slso contendecd that the
petitioners were =ctorped from guestioning the valicity
of the 1398Z Rules, It uass pointed oput that the first
p tition r uas a Sracustes and was considsred for
promotion hut uas not selected, The secon” petitioner who
hat only passel the intermediats examination was not
coaricered az he uns rot elicihle even under the
15872 Rulss an® tmerefore, has no locus stanci to
Tugstion the wali“ity of 1982 FRules, The third
petiticner, a “iploma holder, ues considerer but was
not =el-ctecd earli r snd has bHeen selected in
furust, 1965, The 4th petitioner -lsujbinlnm- holder
'as gopcinter as Encingering Assistant on 1=2=1968 and
az Serjor Encincering Assistant on 10==5==1977 and
i " ot Fall uithin the zons of consi~“aration,

The 5th petiticner also uas a diplome hol7er who

¢ic not fal? vithin the 20ne of cenzideration as he
was appoinied Enpine rinc Assistant on 26=11=196R pnd
#% S mjpor Encinaeepring Assistant on T rmmp==1877,

The 6th petitionsr wva= a araruates and wes not selrcted

esrlier hut u=- later selecterd on T==11--1982,

The Tth prtitiorer wvas ovly 8 matriculate who jofined

a% Encinecrin- Csajirtant on B==O0==1G7i nn*.—-;gmg
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Senior Engineering Assistant on 21-4-1975, He has
also retired. It was also peinted out that the Rules
were enforced on 7-7T=1982 and the selections were
made anc¢ promotions effected in the months of August and
September, 1982, Some of the diploma holder-petitioners
not having been selected because they appeared and failed
at the gualifying examination, cannot be allowed to
question the validity of these Rules, It is urged thst
having accepted the Rules as valid andp;;ﬁgg}ed at the
Examination prescribed under the Rules, they are estopped
from guestioning the validity of the Rules. Reliance for
this contention is placed on the judgment of the Supreme
Court in D.NAGAHAJ Vs. STATE OF KARNATAKA (17 )wherein
it was held:

"7t is well established that a person

who is not aggrieved by the discrimi-

nation complained of cannct maintain
a writ petition®™

The Supreme Court in I.L. HONNEGUUDA Vs, STATE OF
KARNATAKA (18) following the judgment in D, NAGARAJ Vs
STATE OF KARNATAKA (17) noted:

"the appellant acquiesced to the 1970 Rules,

(17) A.I,R. 1977 S5.C, 876
(1) A.I.R, 1978 5C 28
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By applying for the po:st of “the Village
Accountant, appearing before the Recruitment
Committee for interview in 1972 and 1974 and
taking a chance of being selected, the present
appeal which questions the constitutionality
of Rules 4 and 5 of the 1970 Rules cannot be
allowed®,

The Supreme Court did not lay down that if the

Rules themselves are violative of fundamental rights
guaranteed under the C:nstitution and void under
Article 13, they cannot be questioned., It refused

the appellants therein the relief because they had
acquiesced in thﬁhules over several years, The
petitioners herein cannot be accused of acquiesence,

No sooner than the Rules were enforced on 7.7.1982, the
non=-Graduate SEAs immedistely made representations

both in regard to their validity and the discriminatory
treatment meted out to them vis-a=-vis the graduate
engineers. The petitioners themselves did not apply

or regquest for being considered for promotion under
the 1982 Rules, No examination was held and none

of them appeared. Under the Rules, SEAs falling within
the zone of consideration are not required to file

any appllication; the D.F.E, up its own accord considers
all those that fall within the zone of considera=-
tion, If upon such consideration, some of the

petitioners were not selected, it cannot be deduced
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that they have acquisesced in the Rules sc as to estop
them from challengine their validity, Further, the
petitioners did not sleen over the matter; in fact they
did not allow any time to slin by. While the rules
veres enforced on T==7==1982 and promotions were made on
10==G-=1082, 24=8-1982 and 10/14-9-1982,urit petitions
quepstionina the validity of the Rules as well as those
nromations were filed without much loss of time on
16--11=--1982, Even if a potitionsr or tuo had taken

the exa=ination while makino a representation against
the walidity of the Rules, they do -ot lose their right
to question the vglicdity of the Rulee as violative of
their Fundamental Rights. In e~y :nse?rnrtainly the
petitigners who ¢lid not aprnesr for the evamination are not
g= topped,

In AIR INDIA v=. NERGESY MZRZA (13)
the Supremg Court declarec that:

"Thers can be no =stopnel against statute
muech less asgainst constitgtional provisions.
If, therefofe, it is held that the particular
provisions for terminetion and retirem nt are
violative of Article 14 of Constitution as
being unr2ssd-able and arbitrary, the au-rds
or the aorcemz2nts confirmed by the award would

be of no aasistance”.

(1%)1.1.R.1981 5.C.1829



o4

Ths recision of ‘he Supreme Court in oM PRAKASH

Us, AKHILESH K'tia® (14) relied uron for the contention that
the person who has aoprared for the test cannot contest
the valfdity of the rules does not lay dowun any such
proposition, ...at was @ casse where the validity of the
rules was not in question. The question was whether
an examination h-17 ynder 1969 rules wees a velid
examination or wvheth 'r it should have be:n held under
the 1950 Rules or the @mended Rule~ of 1969, The Court held:
"The 1950 rules remained operstive even in
the year 1981 and the competitive exami=

nation helc in accordznce with 1950 rules
canmot, thereforg, be h-1d a5 bad".

In that c=5e,r~n0 rele was challenged as invelid, ultravires
or void s Yeinn violative of fundamental rights and the
Supreme Court ©irf not lay rdoun that if a Rule is
challenced on any of the above grounds eliher estoppel or
Waiver woulr operate so as to preclude an sggrieved party
from guesti-ninn their validity. The Supreme Court only

held tha* a perscr whe has appeared for an examination without

protast under valid rules, finding that he would not

succeed in the exariration, codld not be_ _ _

e S e T et T L
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sllowed to move the High Court for setting sside the

results of the examination. The objection as to locus

standi of the petitioner anZ the cont=ntion that thay

are estopced from chellencinn thd wvalidity of the

8987 Rules canno: be sustaineZ and we accordénoly

reject it.

s4wri R, L.Poshan, learned counmel for the

reaspandants also ccntsnced that! the vires of the

Aules cenrot Se gone into by this Tribunel; their

validity could be considered only by the High Court

and the Suprarme Court. The Tribunal has to take the

Rules framed by ths cormp=tent aut'ority to be valid

and decide the quee<tions of fact and grant or rafuse

the relielf to ths ar *licants uvnd-r the Rules on the

findings of fact arrived at by it on the recorc

pefore it. The Tribunal! rannot strike doun the rules

and grant relief on that basis. He also points out

that the proforma of the applicstion to de filed

under Section 12 af the Administrative Tribunals Act

does not centain any column for any averment regerding

vires af thr rules. sgfore we consicar the merit of

this contenticn, e may point oui the consejuence of
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accestiing such a contention. An exployes may be

aggrieved by th- decision of the competent authority
prescribed undsr the Sarvice Rules, His grievance in
respect of such service matt-mmay arise out of a

wr.ng arplication of a wvalid rule, It may also arise out

of the aprlicition of a void Rule offending the funda-

meniil rizht to esuzlity guaranteed under Articles 14

and 13 of the Constitution or because of violation

of the protrction guaranteed under Article 311 cr in

iy

the msti r of r-cruitnint violating provisions of

Aarticle 15. 1If,as contended this Tribunal is only
enpoviered to decide gquestions of fact and not the

validity of the Fuyle itself, he would not be entitled

te apsreach the Centrzl Administrative Tribunal which

figs b en vestsZ with the exclusive jurisdiction under
Secticn 12 rezd ith Section 28 of the Administrative
Tribunzls Act %< consider and redress the grievance of

such emel:iyv: s in r spect of all Service mattsrs. He has
1o 8p . rozch the High Court or the Sypreme Court to first
get an a2djudicsiizn on the validity of the Rilles. The High
Court an2 the Sunra-s Court theaseslves can merely declare the
Rale to be either valid or void but cannot grant him

any re=lief. For the relief itself, he would have to
approach th: Tribunal which ,evsn according to the learned

ccunsel,has exclusive jurisdiction in this behalf.,
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The Parliam=nt in enac¢ting Article 323-A or in
enacting the Administrative Tribunals Act and
censtituting the Central Agministrative Tribunal
and v sting it with exclusive jurisdiction could
nevsr havs. int~nded that the employees should be
driven tc the High Court for getting adjudication
upon the validity of the rules and once again approach
th: Tribunal for redressal of grievance upon ad-
judicstion of the facts by ths Tribunal. The
R.L.
centention of ShrifRoshan Bed, lsarned counsel for Resdt.Ve.61
nc doubt finds support from the judgement of the
learn-7 Singlé Judge of the Karnataka High Court
in S.M.Pattnaik Vs.Secretary to Govt. of India and others (19)
We must, however, express ocur r«spectful disagree-
ment with that view,
in SHH1 SURINDER MNATH & OTHYRS Vs.UNiCN OF
iN-_A{Delhi}(20Q) this Tribunal has in a different contex
c:nsidered in a way this question at length and took
the view that:-
" The Azt thus after vesting jurisdiction in
the Tribunal constitutsd under Section 4(1)
of the Act in respsct cf s=rvice mati:rs cov-red

by Section 14, makes provision inder Secticn 28
_fcr excludipg the jurisdiction of all courts

- = - ——— e o

(19 w,P,MNo,148061984 dt.5.11.86 Karnataka High Court.

120) a1p 1235(2) CAT 418
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{exczpt Supre~¢ Court) in respect of thessg

MALLEr".40a ssse The provisions of the

Act thusr o npt stop with merely vesting
jurisdictio~ in the Tribunal with reasrd to

the service matters, they oo further to totally
exclude the juri-diction of all courts in this
behalf encd vest exclusive durisdiction in the
Tribunal to -eal with those matters ..

A1) service matters pending in say court
inclucino the High Court on the 'appointed

di}" stand trangrerrgﬂ to the Trihu:a],..-"

This Trihunzl helr:

"the entirs furi=diction of the High “ourt

in rezpect of the fervice metters covered

by the Adrinistrztive Tribunels Act stand
transf-rrec tc tha Tribunals constiduted
thercunzer. It iz i= respoct of these
service matters which nou fall within the
juriscdiction of the Tritunal that the entire
jurisfiction, oower and guthority of the
Hich Ceourt ~tand excluZed under Section 28
of the 2zt and that power includses the power

to isfue wiits, direstions or orders undser

bl

"Ill"l'l =

ATticles (206 and ¥

The Tribunzl alsc haice

"Since the High Court had qjurisdiction,
power and Aauitority to i=zsus all writs in=
cludin- the -peeific writs mentioned in
Article 226 anc other directions znd arders

not only for enforcement of fundamental rights
confarred by Pari I1I of the Constitution but
alsa for =2~y other purpore, the Tribunal too,

in ogur eopi=io~, stands vested with icdentical
jurisdizticen, pouer mncd Authority. This powsr,

ef cour-e, is exercissble by the Tribunel only
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in respect of matter= covared by the Act

i.e., sarvice matters anc only in relation

to persons snd against auvthorities mentioned in
Sgetions 14, 15 ancd 16 of the fact and not

with respect to any other matters and acainsti
any OLhETr persons or auvthorities, whereas the
4inh Courts continue to be vested with the
juri=diction, power and authority uncer
articles 226 and 227 of the Constitution in
resp-ct of all other matters and agninst all
sther persons not coversd by the Adminisztrative

Tribunals ftet."

[t ie uynnecessary to discuss this matter
amy further in view of the fect that the view taken by
the Tribu-sl receives full support from the law declarec
by the Supreme Court in Shri 5,0.84MPATH KUMAR VUs.
nuT0t OF 18714 ANT OTHERS (writ P=tition "p.7R437 of 1985
catec 3--13--1986%. In thes majority judgment with
ghigh the learned Chief Justice expressec his agreemant,
considere? the guestion of exclusion of the jurisciction
of the Hioh Courts in service matters, its propri®ty as

alspg its v=lidity and helc:

"ithat judicial review by this Court {5..||::rame

Court) is left wholly unaffected and thus
tharz is & forum wvhere matiters of importance
gn? orave injustice can be brought for
determination or rectification. Thus
exclusion of the jurisdiction of the High

Court does not totslly bar judicial review. ....
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The Tribunal hes been contemplated a= a substitute

anc! not as suprlemental to the Hich Court (emphasis

suprlied) in the scheme of administration of justice.

To provicr the Tribunal as an acdtitionel forum from
where par’ies coul” go to the Hi~h Court would
certainly have b-en g retroorade step considerino
the situation a2nd circumstances to meet which the
innovatian has boen brought about. Thus barring
of the jurisdiction of the High Court can indeed
not br a valid eround of asttack.,”
When t-ie Tribinel is constituted as & "Substitute
Forum" for the Hich Court and other Courts In service
matters, it i~ patent that the Tribumal has jurisdiction
to decide both guestions of fzet and lsw including
apes+inns as to the velidity of Rules reised by an
emr-loy~r for redrrssal of his grievence. Undoubtrdly,
the High Coutt had juri-diction teo go into the vires of
euesrl Act aad Sule under Articles 226 anrd 227 BE
for cranting or refusing relief in service matters which
juriscicti-n, pover and Authority now stands transferred
to the Central Ac~inistra-ive Tribunal constituted under
the fdminis--stive Tribunal Act, 1985, The jurisdiction
of the “igh Cou-t inMService matters” having been

totslly barred, anct that jurisdiction having been

ex-lusively wested in this Tribunal, which as held by

‘e Supreme Court 15 gontemolated as a sybstitute end not as
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suptl-ncntal to the High Court , this Tribunzl will have
the s:zme jurisdiction, pow=r and authority which the High
Court had in this behzlf, Secticn 14 of the Administrative
Tribunals “ct, 1385 so enacts and the Supreme Court has so
declarsd, It is alsc inconceivable that the Parliament
being awars of the heavy backlog of cases in the High
Courts and the resultant delay in the dispocsal of cases
and h:ving b2en authorised und=r Article 323-A to constitute
the Trihunals “ith exclusive jurisdiction to d=al with
service matt-rs and h:vinz enacted ths pdministraotive Tribuels
Act and constituted these Tribunals, would still have intended
to “rive the aggrieved emnloyees to once again knock the doors
6f tme High Court for decision on the validity of the Act and
Rulss and then to approach another specifically constituted
the

Tribunal to go intc/fccts for securing relief. Any
cont-ntion that this Tribunal has no jurisdiction to go inte
the validity of any r.ls and that the aggrieved eaployee must
nove the High Court and the Suprene Court for a decision on
the validity of the Stztute 2nd the Ryles,is devoid of all
nerit; it is aceordingly rejected.

e have, ther- f-re, to consider what directions
could be aoor.priately 3iven in th- facts and circumstances of

the quecstion: raisad.

th- c3se in the light of the conclusicns we have reached ony/
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We have held that the Rules in so f ar as they
prescribe a longer period of service and passing
of a Departmental Qualifying Examination for
Diploma holders and prescribe a shorter period
of service for the Graduzte Enginesrs and do not
prescribe any gqualifying examination for them to
be considered eligible for promotion to the grade
of Assistant Engineers are valid. But in so far
ae the Rules prescribe a quota even amongst the persons
who fulfil these gqualifications and are found eligible
and fall within the zone of consideration, they are
violative of Articles 14 and 16 of the Consititution
and void. Any promotions made, refused or withheld
in view of the quota rule cannot be valid. A fresh
D.P.C. wiuld, therefore, have to be held and all
those Senior Engineering Assistants who are eligible
under the 1982 Rules, irrespective of whether they
are Graduates or non-3raduates, as upheld by
ue and who fall within the zone of considera-
tion and are selected must be placed in the

panel and promoted ignoring the guota rule,
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In oth=r words, ®a a person who is otheruise elioible
and is selecte? to be promotsc cannot be ignored
oaly bhecauce he cdoes not fall within the quota
prescribed for the cracuate Enginees or the none
Grzdustz En~inszels; he ghould be promoted. 1If any
Sgnior Encinearinn 8ssistant was promotec only
serause of the guota reserved for the graduate or
mon=crafuate Senior Enmclneorine Assi-tants, he
e-go 17 he revsries.

ks alrea“y ttatsC earlier, no sooner than
or-crotion® wsre made i~ Ausust a~d September, the
petitioners mace a representation (A-nzxure H) on

the

16em13==1632 an” alro filesfurit petition on
1 i==11==7125", The Hig= Cowrt is=sped the Rule on
J0=11==15%8Z and scayed further prorolions on
11==1==1%3", ‘'Ypenm 2 periitien fFor vac~tinm the
stay b2ing ~oved, the 4Hich Tourt modified the
stay order on 27==1-=1933 and psrmitted further
pro=oition® to he ~efe suSjiect to the rescolt of
the writ petitio-. Senfor IZnnin sring Adssictants
who werw pre-otes subiscl o the result eof

the wri’ peiition camnot me mzks any crievance,

if they hagve te ba reverte! =7 # result of the
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writ petition. Ever thosze 187 S5enior
Encine 'rinc 3% irtnnts who were promoted on
1G==B8==1982, 74 Ssr~igr cnrinearin- fssistants
promotes or T4==I==7782 and 15 Senior Engknesring
tseistants prosoted or 10/14=-9--1932 panrot
make any grievancze if they f2ce reversion.
They wera imnl--“g- as party responcdents in
CuP,%~,1385/35 and wer: heard, Yhen thers
uas ahsolutely mo delay in filino the writ
petition, rir-1ly hatause sare of the Senior
Enoineerisn frsistants wsie actusily promoted,
only b cause =F ithe guots rule, uwhizh is
42ld by ys to 9e vols, the eligible Senior

of
Engingerins 68ziziants ce-not ba deprived/their
legitimate 1ipht to “e ron=idersed and promoted.
Al]l the prorotions to the cadre of Assistent

rerresd tou zhove in sp-far as they

L{H]

Engineers ie

are €ontrary lo t-ig iudoment are guashed

gnd pra-g=ics-s thsll havas to he mede in the

ta=aht of i~ Zutams=t,
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In sum, the Assistant cacizecrs{ ALashvani and
Doordarshan Group 'B' Posts) Recruitment Rulzs, 1982 in so far as
83 Shey prescribe 3 2ONgRE Pussia oF sreutoe £55 L Hbhe
graduate Engineers and a shorter period of service for
the grazduate Senior Engineering Assist:intis in the metter
of promotion to the post of Assistant Engineers and also

Senior Engineering
require the non-graduate/Assistants to qualify

1t the Deportmenial Qualifying Examination bzfore they
could be considered for promotion,are not violaiive of
articles 14 & 16 of the Constitution. But in so far as
they prescribe a quota for graduste Senior Engineering
Assist.iais i1z non-gs2duste Senior Engineering Assistants

in the metter of promotion to the post of Assistant
Engineer they are violative of Ariicles 14 & 16 of the
Constitution. To this extent the Schedule appended to

the Rules j¢ struck down; in other raspcctis the rules are upheld as
valid. The petitioners being the affected parties, have
locus stsndi to guestion the validity of the soid Rules.
They are not estiopped from questioning the vires of the
s3id Rules merely because some of them had appeared for the
duslifviag exzmination and had feailed or all of them had
been considered for promeotion and rejected. The quota

RBule is severazble., The dominapnt inteation of the Hule

Making Authority being that the non-gracuste Senior
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Enginzering Assistants shuuld be provided avenues of
promotion, merely because the guota rule is found to be
viclative of Articles 14 and 1& of the Constitution and
void, the entire Rules of 1982 cannot be struck down. The
ot tne Scnedule
quota rule occurring inColumn 11 /being severable that
alone is struck down and the remaining portion of the 1982
Rules are saved so as to provide avenues of promotion
t¢ the non-Graduate Senior Engineering Assi:ztants also.
That, that was the intention of the Rule Making Authority
even under 13982 Rules is made further clear by the
subsequent Rules of 1985 which while replacing the 1982
Rules gave a go by to the guota Rule. The Central
Administrative Tribunal is a substituted forum for the
High Court in regard to "™service matters™, Just as
the High Court, the Central Administrative Tribunal too
is competent to determine the question of wvalidity of the
the
Rules and if it finds that /Rules are violative of any
of the Fundamental Rights guaranteed to a citizen or a

public servant or that they are otherwise invalid or ultra

vires, the Central Administrastive Tribunal has jurisdiction,
powar and authority to striks themdown and grant such relief to

the aogrieved parties as they are entitled to. All promotions

made from the category of Senior Engineering Assistants
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to the category of Assistant Engineers giving effect

and sromotiongmade
to the quota rule, f£n particular/on 19.8.1982, 24.5.1982
and 10/14-3.1982 are unsusteinable and are accordingly

quashed and a direction to promote Senior Engineerim

Assistants to the category of Assistant Engineers

in the period during which 1482 Rules were 1ia force
in accordance with the said Rules but witholut enfercing the

quﬂti'IIkE shall issue.

In the result W.P.No.3855/82 (T.729/85)
is allowed to the extent indicated above. All
promotions made during the r:levaat period shall
be reviewsd and readjusted La thz light of this
Judgment and the directions given above within
a period of two months from today, In thé

-ircumsisnces, we make no order £s to COSisS.

Sd/ = Sd/=
( Kaushal Kumar ) (K. Madhava Radd
MEMBER EHiI;ﬂA:I 1"'}
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