Court case

By speed post
Prasar Bharati
(Broadcasting Corporation of [ndia)
. } All India Radio: Patna
No. Fat: 33’(4)/2009- G(ADDEA) ‘ , ,2 Y / Daled: 29.05.2012

To

The Director General,

(Ms. Anu Kalra DDA, S-1V (B) by name),

All India Radio,

Akashvani Bhawan,

Parliament Street,

New Delhi-110001. -7

2

Sub.: Judgment of CAT Bench Patna pronounce on 23-05—2012 for CCPA No. 22/2011
with M. No, 73 and 217/2012 arising of OA No. 514/2002

Madam,

Enciosed please find herewith a copy of the judgment on the subject mentioned
above from pages 01-14 for further necessary action at your end.
Thanking you,
Yours faithfully,

Sd:|a
Encl: As above (Sanjay Kumar Sinha)

» § A ... Dy. Director General (Enginecring)

Ms. G. Jayanthi, Director, Ministry of Information & Broadcasting, Shashtri Bhawan,
New Delhi for information with encloser.

2. The Addl. Director Generai (Engg.-EZ), (Shri S. Poddar, Asstt. Director {Engineeri

cc_n"\(,,

by name), All India Radio & Teuewsmn Akashvani Bhawan, Eden Garden, Kolkata -
700 001 for informaticn.
3. The Dy. Director General (Admlmstratlon) Akashveni, Akashvani Bhawan,

amaont
Streel, New Deihe 110001 for information with enclose

W

T2 l Dy. Director Geners| (Engineering)
\ paft
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N e DI CENTRAT ADMENVIN TRATIVE TRIBUNAL
VTN A BENCHL, PATNA

CCPA22 00200 with dM.A. Nos. 73 & 217 ot 2012
[ Arising J0A 514 0f 2002]
Dute of order: 23 2% Dol

CORAM

Tlon bl My, Naesh Gupta, Member | A
Lloneble Nus, Tiddisha Banerjee, Member | 1 '

aerevani & Doordarshan Diplona Engineer Association through its President,

camehy, Brij Kishore Rov, $fo Laneta Rov. o CB - 19 Biswas Apartment, Christan™ 3
calony, Reshva Lal Rowd, Lodipur, posted as Sie Bnginnering Asstt e AJR JCBS),
ana, o

) I\.Iluhl(ll.l Kumar Mishra, S70 Adva Saran Mishra, Pesident of DDK, Patna, posted as’
Sl AAsst at DDK. Patna. ewiin
-\l;mm’;m].m Kunir, No Rangu Lal, working as AE DDMC. Gaya. P
dnd Smghe S/o Rangu Lal, working as Assistant Engincer, HPT. Kingway-
md, AR, New Delhi. E S
wani Sahay, D/o Late HLN. Sahay, working as Assistant Engincer, AIR

Y "") Pi abhat- .nha, WJO‘Ram Narayan Smha, R/o.Long,ertoh Patna :
e b), Shyamai Naskar;y S/o Naskar working as Asststanl Engineer. DDK, Kolkata.
H.Om I’ml\ash an S/o Funtun Ram, workmg, as-‘bl; ,L A, AlR l’ama

l’rddcsh

ress AR

By Advocate : Shrl S'

I. Mr. Raghu Mt.non Secretmy Mlmstry ol_
Hn.\w n, New Dclhl

-d

ST g

; ordcr 0

anesare P2 ol CCPAYL The SEP Tiled by the rcspondcnts [in 1hc OA] bmrm;, Nd

CALE a0 e disissed on 100201 EAnpesure PR o CCPALL The ‘,".‘IillnllCI'S



lh|§ Trthunal d:smnssed the CCPA with liberty to file a (resh C(.PA allee disposal of the
“ WJ\, [(.opy of order of this Tribunal marked as Annexure /4 of CCPAJ.

ln almost identical show cause, the l\.s]mndu\ s [ulleged u\munnuul hinve
\

rcspoﬁdcnls to grant the applicants the pay scaie of Rs. 8000-13300

e when e
3 ,t‘omplelcd 12 years of service inthe pay scile of R 6300-10500/ The atoresaid orde
,.‘_,: i >*

wirg chnllcngt‘d by the Union of badia in CWIC No. @151 of 2010 whercin by order dies

*25.08 2010, the Hon'ble Patna High Court modilicd e order ol this Fribueal e

Bion o AR,
) lghnt mdmdually and Spe.akmg, ordcrs“ vere passcd mdmdually for the 11 cases on

zhreued 10 issue orders. regardmg ACI’ promotion to the npphcann within

a period of two months from _!hf:, dare of receipt of u copy of this judgnient.

The arrears may be- calculated- and paid to them within one month

thereafier].” Hh B
] xbila, -
4. The matter then travelled 1o.the Hon'ble Puu_‘fﬁt&,h 6451 of 2010 which’

modilied the order of this Tribunal to the extent that underithe CP scheme. euch case

st

has to be considered individuudly.
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‘The applicants were working as Engincering Assistant, St. Engineering
Assnslant zmd 1\sq15mnt Engineers in lhc Prasar Bharati, Patna in the pay scale of Rs.

_ '6‘300:10500/- since mplcmmlmion of the Sth Cemful Pay Commission {CPC, in shor] in

’uor to 4th CI’C, ie. before 1986 ’thé'."ngmeennl, Asstts and Sr. Lng,meermb

6. 9 ' In para 6 of the order of this Tribunalt is said :
o, :
L PO R Botl the .\'l‘dc.'.s' agrecd that since 6500-103004 ix the pay
B wuh' of /!\mmnl Fngineer, lhc ACP prqm ol zﬁmbu in the pay scale
: SEVRGRIE s 'ﬁ Eﬁ&bﬁf“ﬁ“’&m.“ A 1t
l’l‘ ire
e
“The Hon'ble Patna High Court held on ihe” ABOVE
“We have also been taken through the (20001 dared 1007 0050wl o
: Amnexure -4 1o the supplementary affidavit filed on behall of the
et ‘"M’Kw
4#‘ q{"c&?\u‘;ga’f,% peditioners. Jhe clarification is clear and not in dispore 't prevsdios tho

: é’,‘r‘»
& - 3 (m,nln)u whin cen promotion [a i fomc et seede oo loedee g e e

S ’& uwml! of promotion before merger of pay scale, shall he cortled fonnp

b s,

gradition inder 1CPS denoring the said preomotionfas atlier v

Fo placed i o disadvantageons position Vis-a-vis the fesis cntrant e

merged grade.”

I the order dated 08.12.2011 in the order sheets this obud tonl aviewn

h
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Ministry of 1 & B. ADG, Admn. Doordarshan, the CE AIR and the C17, Do

v ol
SIS e

: ¢
that he jShri Rajiv Takru] was not a Member of the Commitice. I urther, the

vindre
LR ) .,,!:prylling authority ol the applicants is the D.G.. AR and not the CHOL Voaean Bl
':l""and’hs such he was not the competent authority 1o consider the case of the Jiphcant. Loy
. ety el - Y TR : :
| i .{{gil;qf benefit undcr-\lhc ACTP. The Sereening’ Committee had since we-considered the
| il 3 i
i DBk = ; ot % . ,
| N <of the applicants in its meetings held on Januay 2 and 3 . 2012 whetom ila

2 applicants as eligible for the ACP [Annccme A ol the

: madc in that order and the order of the I‘ nbunal The respondents have gone by the literal

meaning of the words in para 9 of the order_ of this Tribunal and not taken note of the

clarification given by DODPT as indicated in the earlier paras of the order ol the Tribunal

and also set out in the order of the Hon'ble High Court. Thus. with the issie of the ander
o \ LN
i Aoeesure A ol the alfidavi tiled by Shei Rajiv Takru, CEOL there has been conplioane:

in terms o pia 9 of the ondir of this Tribunal, it has provided onds paenal veficl oo the

petitoners in this COPA,
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[ fsi At the outset, it may be stated that in a contempl procecding, the

jurisdiction of this Tribunal is limited,, Segtion 2(b) of the Contempt of Courts Aut

defibts Civil Contempt to mean wilful disobedience of any judgment, decree. direction.

"oi‘der'.' writ or other process of a court of wilful breaches of an undertaking given to a
i ,

“court.{The onlv. question is whether the comemnor is guilty of willful disobedience. In

*

Niaz l\’i()h'\mnmd & Ors. v. State of Haryana & Ors., the law was stated by the Hon'ble

v .
Supreme Court on 20 September. 1994 in the following terms:
o :
" "But such a proceeding is not like an execution proceeding under
X ¥ i - H
i Code of Civil Procedure. The:paity in whose favour an order huas been
passed. is entitled to the benefit of such order. The court while considering

the issue as (o whether the alleged cunlmm;;"'
SN

lw pum\lu d for not
: ha\ o loke
it wlar case. That is
whye the /mm('n of the Yrr

il (Ir'/mmc m'rl nfc'gvpr ‘/mu seriel then

st be ilful disobedience fo-uny /uclqnu'n/ (Il’(l('(’ direc "W' arder. v or

other process of a court. /3(!/{»1' a conemner_is punished for no-compiicn

%of the direction of a_court, the cowrt_pusl_not _only he satisticd abowr e

%_ isubedience of any judgment,_decree, direction or writ_but_should also e

?gﬁ,/ itisficd that such disobedience was wilful and intentional ™
I

[ is beyond our purview in a contempt proceeding to gointo the claime il

e thlL is o dispute or doubt i regard o the scope ol an order and - e coneegien ol

entitfement of beneflits. This will Tegitimately he the suh_iccl,_ nuatier of n seponote
proceeding in a fresh OA G filed by the petitioners. Tn the case of Rakhal Cho e e

Ors, vs Dr. Surendra Nath Surma and Ors. where the avernment in the contempt petitnen

was that the contemners had paid less wages than what is provided under the rules. the

Honble Gauhati High Court (udgment dated 20 Febroary, 20040 held as fellows opara 1
& 12)

' Y11 Contempt jurisdiction is of «a special nature and should  he

sparingly used, it cannot be invoked wnless there is real prejudice which can

be regarded as substantial in!er/brun(:c with the due course of justice. The

court will not exercise it up()n a mere question of propriety nor as a cloak (o

invite a decision on an nnpormnt disputed and coll; e, al-question of fact as (o

whether the petitioners were entitled to any time .s‘cule of pav as their wages.
It is highly necessary in afl questions of that nature swwhere the powers of the

court have to be exercised in a summary manner, that the conrt in déaling
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with the alleged contempt should not proceed otherwise than awith areor

caution and deliberation. A statistical approach in a contempt procecdng i

neither proper nor judicial. 4 contempt proceeding is judicially punitive in
nutwe and not remedial, even lhough the e/fect of proceeding in cases of

wz[[/ul disobedience u[ the Iudgmen! r orders may ompel cum/)hunce of the

error. must be willful and de/zberale 74

12. In the instant case the dzreclmn as contained in the order dated
7.4; ] 999 hav been carried . our. howwuer erroncous that could be. The
Vpe titioners have sought to put up ‘their case that the wages paid (o then we
not commensurating to their enlillérrrgn{ and this court having provided to pay
lhe'vwage.s' in accordance with law, this court-on interpretation of the said law

in this "c.'onlempr proceeding fv‘horlld pa'vs"‘zzppropriale"prder's" "/ am afraid such

"l“.coursel‘of aclzon/appz oach is:not: permzmble in n conlempl pmceedmg n

] -])ccécdmg it is unlv lo e.judge is uny willful or

‘auI or er' dalud 7.4:1999. 7 he Respondents

wave well explained the exer cise: they iindertook and compleled pursuant 10

-elllmme violation of the a/{ re

!
“the aforesaid order dated 7.4.1999. There is no willful or deliberate violation
“on the part of the Respondents against the said order duted 7,4.1999. ...
The argument made on behalf of the petitioners is that the law
o should be interpreted in the contempt proceeding as regards the entitlement of
the actual wages by the pelilim;er.v. For that purpose. the  contenmyp
proceeding cannot be converted into a wri proceceding.”

y 7
It is also trite that partial compliance of an order can be considered as a

13

reason for holding that that there was no intentional and willful violation Tn ALIC No
784 af 2008, Ramesh Ko Singh vel State of Bilie & Ors, the Honble Pama theb

Court held on 10 March, 2011 as [ollows:

This contempt application )lll\ heen filed u/l('_um‘.u violation of ordes
dated 382004 passed by this ot i OO N, T3770 o0 200880 shon
carse has hecen filed stanvving complicnce ot phe conrt's o s bich e
dispred by the connsel r//’)n'ul'in_u Jor the petitioner /l;(:/ the e o pootial
complicnce. nihe facts and ciremmstanves of diis vasec e diee e ddic g i
that if the petitioner is aggrieved by the order passed By the respondenis, b
can avail the remedvopen ta hime under the Taw before the appreopriane fovam
Wil i ./'.’,;: cratd o Covanon, tie conzcinpi

)
rocccdme oy cliond

[-1. Pirine the covrse o the hearing of the cone on 2000020800 the domne:
\ ! ' - :
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- counsel lor the petitioners submitted that the respondent No. 3 [Shri Rajiv Takru] had nen
appeared in the court notwithstanding the diwection for his appearance. The leamed
. A

cotinsel for the respondents submitted that an MA bearing No. 73 of 2012 had been filed
Wp) '

king exemption from his appearance ind u&az in view of the reconsideration of the case
the pctitioners and the decision taken in the meeting of the Screening Committee held
lanuary 2 and 3.2012 [z\mm\ure' ‘A’ in aﬂuhvn filed on 06.01.2012 by Shri Rajix

Lm] the order of this Tribunal ha ¢ ompllcd with.. l‘hough personal appearance

d hucn nrdcn.d by this Tribunal, in view of the ﬁfmc,smd developments. his personal
; {z_‘appczu'ance is dispensed with. In this regard, iy ma)' be worthwhile to cite the decisions in

l'] R.S‘ Singh vs. U.P. Malaria Nlnkslmk Sum,h & Org

There should be mutual respect between the judiciary and the exccutive. otherwise the

system would collapse. In the jnstant case, the High Court was not justified in

summoning the said two Senior Government Officials for non-complionee ol 1l
v

..lllklf-lllil;‘;)[ of the Fhigh L’u'm(‘ul /\ll:\imha(l. Beneh at Lucknow dated 13 11 [oss
13021989, The direction of the High Court sunvimoning the two hivh ofticial-

astde 2] State of Gajarat vs, Turabali “Il‘;\n‘lll\l\;\ilill Hirani in CA O] T3R8 o
[ATR 2008 SC ROJ wherein the THon hle Supreme Court observed onb October, oo
follows:

0 1 lax o mpapher: off vinses Bhive £ i Lizrwige  F o a0
Jind that learned Judges of varions Hicho Conrts live Toon spmisin
Chic! Scerctur v, Secretarios o ihe coveriment (Ceitral sl Sogi o Dy,
crenceals of Police Dacoctor, CRE o BSE on ol e ontlti

woverinment

There is no doubt that the High Conrt las poweer e iz

alticioals b fnoonie opiiion thot shozdd be donse 10 very aee aind v e
veises wlene dare i cnmereran Ceri s tenncies der e o e

arders shoudd norhe poced By vn o ronitine o R ETOR
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- 8 Judges should have odesty ‘qnd humility. They should realize that

summoning a senior official, except “in some very rare and exceptional

slivation, and that too for cfzrrpéiliﬁg.reason.v. is counter productive und may

i iy

alm involve heavy upeme

t' and vuluabla tiine of the official concerned.

k]

‘ 9. The judiciary mus have respect for the exccutive and  the

' ; le inulm(’ Judypes \hou/d realize lhuf officials like the { ‘Tiief” Secrerary,
‘ X " Secretary (o the govermment. Camn;issmnen District Magistrates, scnior

- police officials etc. are extremely bu.v_v persons who are often working from

. morning till night. No doubt, the ministers lay dovwn the policy. but the actual

implementation of the policy and day I day running of the government has 1o

55 he done by the Im/'r'uuc-m/v and hence the l)urcg'[;’.:}&rm are often aworking

of course,

B
=
=

l

Q- "
Inddia not realizing that if ('Nlul!\ /1«'11\\ expe mlmn ¢ Tike uEr'm yeingr of o 105/

aircrafi. coupled with public money wid m/,mh/l' rime /m oo Tave v
atherwise spent on public welfare.

[0, Hence, frequent, casnal and lackadaisical <ummoninge of lich
officials by the Court cannot be appreciaicd. We are o iz i ol
these observations hecanse we are coming across a laree cimber of os

where such orders summaoning of histh ofiicials are heine pesoad By

P

Courts and ofien it is nothing but for the ego sansfaction ol the Looned
Judge.
[0 donor mean to save thar in no @rcumisdan es g o

WiE

oceasion should an official be summoned by the Coure iy sonne cvirane

compelling Situation that may be done, but on such occasions also thie scnion
official must bhe given proper respect by the Cowrt cd e shoudd ner

humiliated. Such senior officials necd not be made to stend b the rione whee

v lhe he(u ing is going on, und {lwv can he offered a chair by the Conrr 1o s

Ihcy need to stand only when answer ing or making a statement in the Court

1:-7he senior ()//ICI(I[.S 100 hav Ihetr self-respect, and if the Court gives them
“respect they in turn will respect lhc Court. Respect begets respect.

F-‘[II Smu. ol U.P. & Ors. vs. Jasvir Smgh & Ors JT 201 I(I)IS(. 4406

i-_lS“.i :

don'ble Supreme Court

The court shall neither he imperious nor be ohsequious. The law, in
the arca of contempt of court, must avoid the exteemes of vper-reactivin: o
marginal indifjerence to judicial acuthorine out of pragmatic difficultio ond o

? RS s S - . . ’ = ’ s
s e vonveer cammimnds in oo cavalier spiric of the court s e
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a¢ Bhy care 2’
guns. Why care !

1
-

[he question is whether Ihe action for disobedience was legal and

: /uslz/'ea' and in any case, the d) acumcm punishment of ..................... wus a

s

¢ tion of Jjudiciul dz.scretlon w/w.se hall-mark is fo be firm but not

SR

TS

L /hr)mcn itn, llheml bul not 7elulam and_ever infor. med by realism and

S oA

s

PRSI

To proceed 1o purmh in huste wzllmut pausing 1o realise how

gnvemmen/ Sunctions is not. fatr m Ilns drasuc Jurisdiction where personal

Jile. starely, solémn. sure ari

"

its orbit, and [ an invited to register lhe (un..luqu xrm,re

We are in no moo .:wndone willful procrastination nor suffer

Wanton stagnation in Adﬁi_m 1io as-a ground for defaultin obeying court

orders. The Law does not ’ Iaay hosses nor 'checky’ evaders . But no
proof of that species of guilt hm' heen brought t0 our notice. Mere inaction
has no long mileage swhere mens rea is a sine qua non

. We. therefore. regard the conrt’s order, holding the appellanis
contempl. a hesty measure. prnhézhly annoyed by absence of i
complianice. It is \rcl/-km)wn'/hul the comtempt poveer shondd beowep

sheathed and the sword should be dravwn only spariigly of the cowr e

e dignity o ponver. L

16. We hind, i the laets and circumsianees of the cose, that there s e

'

coptumacious conduct or willin! disobedience ol the order of the Tnhonad ane:

accordingly the contempt procecdings are ordered 1o be dropped and the cotne e

Ahe contemmors hereby discharged. Tois open o the petitioners 1o e o rpre it i
A . | | i

any or all the three respondents setting ot their case in detail and seel reconsideraon

o fle o e O i repand oo the entitlensent of AC P ey e e ed e i

actiondecision tiken by the authorities, Iy representation is Gled by the petinom

convineed that there has been willful defiance or disobedience. VModerarion
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[inthis CCPA] to the respondents. the latter should go by the Jetter and spini ob ihe cotne

order of this Tribunal in the OA as well as the order of the Hon ble High Court in €W IC

'ix\sféad of being circumscribed/ limited by para 9 of the order in the OA. It is noticed that

¥

icants. thle parting on this: subject, we Would like to reiterate that a contempt

v ploccedmg is judicially pumm’c m nature nd not remea’xal ever though the effect of

R

prace('dmgr in cases of willful dlsobedzenw of the Judgmem or orders may compel
. .
compliunce of the same. /\ccordingly, without resorting to giving any additional direction
in the ('.‘(,"PA/\. the respondents should appropriately examine the case of cach and cvers
applicant as ordered by the Ton'ble HighsCourt and accordingly decide on pront of ACP
bgneﬁls to the applicants in terms of DOPT Scheme of 10.02.2000
17. The petitioners have also filed an MA he aring No. 217 of 2017 secking
mitiation ol an inquiry under Scction 340 of the Cr.P.C. for alleged perjury by il
_respondents i fumishing wrong information. aecardinge to the MA o e mdeae el
meeting ol the Serecning Committee held on 2™ and 3 Tannary 2000, cnefosed aieds 1
affidasit filed by respondent So0 3 punishable inder Section 19OV afthe 180 e
ol Ce 1 O eadds as folloaws:
N MO, Pracedure in eases mentioned in Scction 1O5(H), When, npon an

application oasde oot e tes hehadl or othersise, any Connt s el ey thee o

|

e it
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expc:dimt in the interests of justice that an inquiry should be made into any olfence
referred to in Clause (b) of Sub-rsec'tioﬂ?('rl),lof‘ Section 195, which appears to have been
c'pmtniued in or in relation to a proceeding in thalf Court or, as the case may be, in respect
_é!’_g_document produced or given in évidence in a proceeding in that Court, such Court

1Y, l,aﬂ'er_ such preliminary inquiry, 1fany, as it thinks necessary- -

a) record a finding to ﬂ]ét effect;

b) make a complaint ther_eiqfin writing;

¢) send il to a Magistrate of ltye First Class having jurisdiction;

d) XxXxxK; €) XXXXXX; (2) KXXAXAX; (3) XXXXXXX; (4) KXKKXXX.

The relevant portion of‘ .S:éction 195 of Cr.P.C. deals with prosecution for
Eonlcmpi of lawful authority of pﬁblicis;:rvants, for 6ffetlces,again§t public justice and for
_;)[Tcnucs relating Lo documents given in evidence, The rclc:anl portion of Sub-clause (b

o Section 195(1) thereof reads as under - o £

(1) No Court shall take cognizance;
1) XXNXXXEXXX

b) (i) Of any offence punishable under any of the following sections of ih

-*I.ﬁdinn Penal Code (45 of 1860), namely, Sections 193 to 196 (both inclusive), 199, 208

205 to 211 (both inclusive) and iZX, when such offence is alleped to have e

1

i committed in, or in relation to. any proceeding inany Court, or
W B - -

3

i -

] (1) XXXXXXRXXX

1

i (H11) NAXNNXNXNY

except on the complaint in writing ol that Court, or o some othier € o
*which tut Court s subordinue.
The prnsccnliur{ for the offence under Section 193, 1PC is alzo covere !
Sub-cluuse (b)(i) of St‘k‘_tinn 195(1) of Cr. P.C. Scection 1930170 i< a0 penal o
which provides for "Punishment for false evidence”, "Giving false evidonc o™ e 1ok
and is explained by Scetion 193, 1PC.
The material portion of Section 193, IPC is reproduce:d ol o

Whoever intentionally _gives_(alse evidence inoamy sinee ol o !

proceeding, or_fabricates false evidence tor_the purpose ol being used n_any stohge

judicinl procegding. shall be punished with imprisonment of either deseription tor o oo
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which may extend to seven years and shall also be liable to fine.
And, whoever, intcntionally gives or fabricates false evidence in any other

case. shall be punished with imprisonment of either description for a term which may

L]
¢ extend Lo three years and shall also be liable to fine.
Lt . % .‘ ye - .ps 3 . .
. . Therefore, if the Court finds that any party to the proceeding or o witie..

Lo i
» therein has intentionally given false evidence at any stage of a judicial proceeding o

.

»

'fi;bricalcd talse evidence for the purpose of heing used inany stape of the procecdinge ae !

{he Court is of the opinion that'it is expedient in the interest of justice that an engjuirs

A +* should be mads into any evidence refered to in Clance (b) of Sub-section (1) of Rectiv =
195. CrlP.C. which appears lo have been committed respecting that particnta e

A proceeding or in respect of a particular document produced-therein arce piven in cvuic:
it may hold & preliminary enguiry and 173t thinks necessary fhen §Eeay e b e din.

H '
H

e. . . . .
©y o that effect and then proceed 1o make a complunt in espect ol the oo

“woffence/offences stipulated in Clause (b) off Scction 195 Crdn.C do he vonees
Yagistrate having jurisdiction against the said person,

The judicial exercise involved in this process on the patk_of the 'resic

fﬁccr of the mal Court cal]s for nrlma facic determination of the fact if anv_such i

Wdcnce or_ fabrcated document bear;np on_the pomt and issues had been given ot

mduced bv a party to the nrocecdmsz-or a w1mess lhcn.m

If the pamcular Judlcxal or legal procecdmg relates to trial of civil

sceeding or the contentious issqw in:a 1egal procecding, raised therein. by respective

,pleud'i,ngs of the parties, _lofWhic uxrc ﬁnal ndjudxcatlon of the trial Couvrc on the

- merits of the evidence to be lct in on recoxd by thc parues in support of their respective

i qasc, [ben it goes without saying tha_'.t' the most appropriate stage for the trial Judpe in such

:z;- tr_iul procccdiné is to for;nulélié -;nis opinion on filing or non-filing ol complaini

~ contemplated under Section 340 of Cr.P.C, would be at the final ﬁlage of Aigposal of 1he
main matter on merits. Otherwise, if the Presiding Officer of a trial Court is to twhe o
decision relating to aileged perjury or false stalémcnt at the initial stage of the proceeding.
then i all probahility, it will prejudicially afTect the fair disposal of the main matter on it
meritand therefore it would certainly defleet the course of justice.

. 1

s st et antle i Viltappan vy State, the
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i Hon’ble Kerala [igh Court held on 9 April, 1987 as follows:

O e Such an enguiry irself need he con heted oniv i

court is of opinion that it is expedient in the interesis of jusiwee to dove (5
means in all cases when it appears (o'the court that an offence is conmities
need nol conduct an enquiry for the purpose of taking a decision whether o
not a complaml has to be fi ch Even if an offence appears (o have been
committed the enquiry, the consequent Sinding and the complaint need be only

~in cases where it is expedient-1o. do so0 in the mterest of justice. Recording a

mrm‘vsion of lhe offence is therefore' a

732, When the secnon fequires a certain thmg ro be dane it is not open-to the

court to say that it is optzonal to do it or not. Faxlure to record a finding is not
a curable irregularity. butrxt is an illegality. Though the courts are expected (v

he zealous in putting down er_'/ury to the extent poowblc, il Is not_every cuse

of perjury that should form.the subject of the enquiry con!emnlalcd in Section

340. Expediency in the inlerest of justice should be the criterion. Qtheryise

" there could be almos! as: manv prosecutions as the number_of wilnesses

“examined because m ih evxdence of ‘almost eack and every wilness an

element _of untruth cduld be found. j’rosecurion for- perjury _should he

- sunctioned by courts only in_those_cases where lhc perjury appeurs (0 _be

deliberate and conscious f'txhkf 'fhe conviction is reasonably probable or likely.

v . .
care_and _caution_and_on_inconclusive and doubtfil material will_defeat its

very purpose. Some inaccuracy_in the statement which may be innocent o

immaterial may not justify @ prosecution as expedient in (he interest of just. .

There must _be prima_facie’ case of deliberate fulsehood on o mitici

substunce_and the court must be satisfied that there is reasenable foudai

[or the charge. Chajoo Ram v, Radhey Shyam .

8. The provisions of Section 340 are more or loss procedural Be e
divecting a complaint (o he lodeed the cowrt must form an opinion o beies
cticfigd and come o the conchecion o suel setisboctica: thoa ol

v

choarged has intentionally: given false vvidonce and thead far she vradicargon

the ovfl ol prerireov and B e Enpe ext o susiiee 10 et e e D
i prosecnted  The opinian niest be fornsed ar the e on Begene e 0
= 2w .‘::/I‘";" e |'.' et l."'"\" /"' Ifl/" PRI RIELRCREN D SRR J & RRCRY ALY £
Prreeis v 20 s (e false evidlenos O ere Iy ouny
st {noresprect of the horia (o of the dcjange of tie poi o s

jrover v not be gustificd. Bibhetd Rhosan Basie v, Cospeeatine
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heimyg one of degree. Even though every act of perjury is stiecily an offence, it

need not necessarily follow that on that account every perjurer should be

Clorped S Bvery neorecct or falye Statement does not make it Geambent on the

wcde order prosecicaar b dos particedar case these privesmlos weee sl at
alt considered or followed by the Sessions Judye before deciding 1o launch

\
the provecution. .

A cowrt o ety proseeuiton jor perfury is not vindicating the
crevar e of oy party Uhe action is maindy b safegicrd e neestive cond the
dignity of the court and 1o maintain the confidence of the people in the
cfficiency of the judicial process. Whart the court is mainly incrested in is

scetng thial administ: Giion of

Justice and dignity of the court is not flouted.
The Sessions Judge did not specifically find on which aspect the appellaiii

save fulse evidence and whether that evidence was, purpascly made or

- “?‘: Xohciher it had any real impact on the decixion of the case. (o fact he did not
i - R
} ‘:?.,\ B ,;\'«'H consider whether any perjury was commitied, This ist evident sehen he
% . {
e Jrefused to express any opinion on that aspect and said|that what he is
.\ " concerned under Section 340 is ohly to see whether an enquiry is necessary or
N s “not. The only opinion formed by him for filing the complaint is that interest Q/'.'

Jjustice demands an. enquiry as to whether the appellant committed the offence
of giving false evidence in court. [ am of opinion that the Sessions Judge has
not complied with the mandatory provisions of Section 340 of the Cudﬂc‘:r&
Siled the complaint afier passing the impugned order withowt the requisite
satisfaction and without understanding the legal provision correctly. In fact
the materials make it clear that this is not a fit case where it was expedicent in 1
the interest of justice to have an enquiry under Section 340 of the Cole miich
less a prosecution. The impugned order and consequently the complaint prust”

4o 3 ..‘-b

The Criminal Appeal is allowed and the impugned order is sét mﬁie 34

That means the criminal complaint is also without proper authority and it

must also go.

19. In the facts and circumstances of the case and in the light of the position

set out above, we do not consider it expedient to take up an inquiry under Section 340 of
Cr..C. The prayer in the MA is m,c,ordmuly l’e_]L‘CicdﬂIhe (.,CJ’/\ smnds disponed of in
terms of para 16 hereinabove. No cost 6 @Ggﬁ
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